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Insurance Fair Conduct Act 
 

 

THE EARLY CASES ON THIRD PARTY BAD FAITH 

 

Radio Taxi v. Lincoln Mutual Ins., 31 NJ 299 (1959) Action by taxicab company whose cab had collided 

with motorist, who had recovered a $13,500 judgment against company, to recover from company's 

liability insurer the balance of such judgment in excess of the $5,000 limit of the policy. The Law 

Division of the Superior Court granted defendant's motion for a judgment of dismissal. The plaintiff 

appealed to the Appellate Division, and the Supreme Court certified it prior to argument there. The 

Supreme Court, Francis, J., held that the evidence was insufficient to raise jury questions that insurer 

failed to exercise due care in investigating the collision and did not exercise good faith in rejecting 

motorist's pretrial settlement offer of $3,600. 

 

Rova Farms Resort , Inc. v. Investors Ins. Co. of America, 66 NJ 474 (1974). Following personal injury 

verdict in excess of liability policy limits, insured brought action against insurer based on alleged lack of 

good faith in failing to settle the case within the policy limits. The Superior Court, Chancery Division, 

entered judgment in favor of insured, and insurer appealed, while insured cross-appealed from denial of 

interest. The Superior Court, Appellate Division, affirmed and cross appeals were taken. The Supreme 

Court, Hughes, C.J., held that where injuries for which recovery against insurer were sought were very 

substantial, and where potential liability of insured should have been reasonably obvious to liability 

insurer irrespective of ‘advice of counsel,’ failure of insurer to offer its $50,000 policy limit without 

qualification constituted sufficient lack of good faith to make insurer responsible for the entire subsequent 

verdict of $225,000, and that appropriate award of prejudgment interest should run from date that insured 

paid insured's portion of the judgment to claimant. 

 

FIRST PARTY LIABILITY—SUING YOUR OWN INSURANCE CARRIER 

 

Pickett v. Lloyd's, 131 N.J. 457 (1993).   The Supreme Court of New Jersey first adopted the “fairly 

debatable” doctrine in Pickett.   In Pickett, the Supreme Court held that when an insurance carrier denies a 

“fairly debatable” claim, meaning there exists a reasonable basis for denying the claim, the insured cannot 

successfully mount a bad faith claim against the insurer 

ISSUE: The question in this case is whether an insurance carrier's bad-faith failure to pay collision 

damage benefits to an insured over-the-road trucker for a tractor-trailer truck that was totally destroyed 

can be the basis of an action for damages in excess of the policy benefits for the value of the truck.  

HOLD: We hold that our law does recognize such a cause of action when the failure to pay the policy 

results from a denial or a withholding of benefits for reasons that are not even debatably valid and the 

economic losses sustained by the policyholder are clearly within the contemplation of the insurance 

company. 
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APPLICATION: An insurance company may be liable to a policyholder for bad faith in the context of 

paying benefits under a policy. The scope of that duty is not to be equated with simple negligence. In the 

case of denial of benefits, bad faith is established by showing that no debatable reasons existed for denial 

of the benefits. In the case of processing delay, bad faith is established by showing that no valid reasons 

existed to delay processing the claim and the insurance company knew or recklessly disregarded the fact 

that no valid reasons supported the delay.   In either case (denial or delay), liability may be imposed for 

consequential economic losses that are fairly within the contemplation of the insurance company. In 

future cases, courts should carefully scrutinize the proofs of extra-contractual damages to insure that 

juries are not given potentially misleading items of evidence, such as Pickett's withdrawal from pension 

funds. These withdrawals may have been used for unrelated needs, such as house repairs. Such 

withdrawals should only be admissible to the extent that they are connected with the provable losses that 

were fairly within the contemplation of the insurance company when it made its breach of good faith in 

processing the claim. 

 

Taddei v.  State Farm Indemnity, Co., 401 N.J. Super. 449, (App. Div. 2008)   In order to avoid issues 

with the entire controversy doctrine, the court recommends, in dicta, that bad faith claims should be raised 

in the initial complaint but, to avoid prejudice, the bad faith claim should be severed from the underlying 

claim and be held in abeyance until completion of the underlying claim. 

 

Plaintiff, Leona C. Taddei, was injured in a vehicular accident he alleged was caused by the negligence of 

the unknown driver of another vehicle with which his vehicle had no contact. Plaintiff was insured by 

State Farm Indemnity Company (State Farm), and his policy included uninsured motorist (UM) coverage 

in the amount of $100,000 per person and $300,000 per accident. Plaintiff made a UM claim against State 

Farm. After efforts to resolve the claim were unsuccessful, plaintiff, and his wife suing per quod, brought 

this action against State Farm. The complaint alleged causative negligence against the unknown driver, 

the existence of the UM policy with State Farm, and the inability of the parties to resolve the claim 

through arbitration, as a result of which plaintiff demanded damages for his injuries and for his wife's loss 

of consortium. The complaint did not allege bad faith by State Farm. 

 

The case went to trial, and the jury rendered a verdict of $2,500,000 for plaintiff and $100,000 for his 

wife. Over plaintiff's objection, the judge molded the verdict to reflect the UM coverage limits and 

entered judgment for $100,000. 

 

Plaintiff appeals, arguing that the judge erred in molding the verdict to the coverage limits, and should 

have entered judgment for the full $2,600,000, plus prejudgment interest on that sum. Plaintiff further 

argues that, regardless of the amount of the judgment, the judge erred in failing to award prejudgment 

interest. We reject plaintiff's argument that the judge erred in molding the verdict to conform with the 

coverage limits, but we agree with plaintiff that prejudgment should have been awarded.  

 

Taddei v. State Farm Indemnity, Co. Superior Court of New Jersey, Appellate Division, January 4, 2010, 

Argued; January 21, 2010, Decided; DOCKET NO. A-2975-08T3; Reporter 2010 N.J. Super. Unpub. 

LEXIS 129 * | 2010 WL 183900—(Also known as Taddei II). 

This appeal involves the application of the entire controversy doctrine. In particular, we now resolve the 

question left open in our opinion in Taddei v. State Farm Indem. Co., (Taddei I ), 401 N.J. Super. 449 

(App. Div. 2008), namely whether a plaintiff, whose uninsured motorist (UM) claim proceeds to verdict 

against the tortfeasor, is barred on entire controversy grounds from filing a subsequent complaint against 

the insurer and its claims adjusters alleging their bad faith in not settling plaintiff's UM claim and forcing 

him to trial. We now answer that question in the affirmative. We therefore affirm the Law Division's 

January 6, 2009 order that dismissed plaintiffs' August 20, 2007 complaint on entire controversy grounds. 

The Law Division judge did not abuse his discretion when he concluded that plaintiffs' failure to plead 

their bad faith claim in the original 2005 complaint precludes a separate and independent action alleging 
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bad faith involving the very same accident that was the subject of the 2005 complaint and an ensuing 

January 2007 jury trial. We therefore affirm the dismissal of plaintiffs' 2007 complaint. 

 

 

 

 

NJ Court Rule 4:30A 

 

The Supreme Court amended the rule, effective September 1, 2016, providing a specific mandate that bad 

faith claims are not subject to the entire controversy doctrine.  The rule reads as follows, with the 

italicized language being the revision: 

 

4:30A. Entire Controversy Doctrine 

 

Non-joinder of claims required to be joined by the entire controversy doctrine shall result in the 

preclusion of the omitted claims to the extent required by the entire controversy doctrine, except as 

otherwise provided by R. 4:64-5 (foreclosure actions) and R. 4:67-4(a) (leave required for counterclaims 

or cross-claims in summary actions).  Claims of bad faith, which are asserted against an insurer after an 

underlying uninsured motorist/underinsured motorist claim is resolved in a Superior Court action, are 

not precluded by the entire controversy doctrine. 

 

 

BAD FAITH BECOMES A JURY TRIAL (RATHER THAN BENCH TRIAL)  

 

Note that the Wood v. NJM appellate decision goes deeper into issues of bad faith than supreme court 

decision which focuses on jury versus bench trial issue – It’s a simple “garden variety” contract 

case!?!?!? 

 

Wood v. NJM, (Unpublished Appellate Division 2010 WL 2990960). Appeal of the granting of a 

summary judgment motion by the Plaintiff on a bad faith claim against NJ.  The motion judge's bad-faith 

analysis faulted NJM for failing to take any further initiative to settle the case after making its $300,000 

offer. The court finds that although, in hindsight, that proved to be an unsuccessful negotiating strategy, 

we cannot say in the absence of a trial or a plenary hearing that the carrier's reluctance to increase its offer 

above $300,000 was necessarily unreasonable or done in bad faith. Viewing the record, as we must, in a 

light most favorable to NJM up to the time before the jury's verdict, it appears that there were 

countervailing factors that led NJM to be more hopeful about its chances of containing the exposure at or 

below $300,000. Without reciting them all here, there were, among other things, the prospect that the jury 

might discount Wood's credibility because of her failure to acknowledge her prior back injuries; her 

apparent lack of reported symptoms for a substantial interval following the days immediately after the 

accident; the disputed issues of medical causation; and the fact that the co-defendant AVMA could have 

been found to bear equal or greater responsibility for the safety of the common areas where Wood 

delivered the mail. 

NJM's stringent approach to settlement was also fortified, to some degree, by the neutral arbitrator's 

assessment of Woods' gross damages at $600,000. Although the arbitrator more heavily allocated liability 

to NJM's insured than to AVMA, NJM predicted a much closer split of fault, which, in fact, was borne 

out by the jury's ultimate nearly-even allocation. Indeed, if one hypothetically were to apply an even (i.e., 

fifty/fifty) allocation to the arbitrator's $600,000 gross damages figure, the resulting share of liability for 

NJM's insured would be $300,000, the precise sum that NJM had authorized for settlement. 

We do agree with the motion judge that the allegedly-elaborate procedures followed in NJM's internal 

claims review, and the sophistication of its Major Claims Committee, cannot be dispositive of the issue of 

its alleged good faith. An insurer cannot fend off bad faith allegations by simply pointing to the quality of 
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its internal protocols for claims review. Sophisticated insurance company executives can sometimes be 

dead wrong about the likely outcome of a litigated matter, and may conspicuously overlook significant 

factors that should warrant higher settlement authority. 

In this case, NJM's reliance upon its Major Claims Committee is substantially undercut by the fact that 

both its assigned adjuster and defense attorney were forecasting a dismal outcome at trial and a verdict in 

excess of the policy limit. The significance of that dissonance to the question of NJM's bad faith is best 

explored in a plenary fashion. We do not believe that NJM or the Committee were required to rubber-

stamp the settlement recommendations of the adjuster and the defense attorney. NJM should have been 

permitted to put on its witnesses at a plenary hearing to explain in greater detail why the Committee 

rejected the advice of the defense attorney and the adjuster, thereby enabling a trier of fact to evaluate the 

credibility and persuasiveness of such explanations. 

The grant of summary judgment is further compromised, to some extent, by the fact that discovery was 

allegedly not yet complete at the time of the motion judge's disposition. We do not second-guess or 

overturn in this opinion the judge's handling of the discovery issues, and do not find that the court abused 

its discretion over such matters. Even so, we are mindful of the possibility that NJM's counterproofs on 

the bad faith issues and its expert's report might have been stronger had the trial court allowed the sought-

after additional discovery before granting plaintiffs final judgment. The denial of that requested 

discovery, although justifiable from a case management perspective, diminishes our comfort level with 

the trial court's summary disposition of this particular lawsuit on its merits. 

For these numerous reasons, we conclude that summary judgment was prematurely granted to plaintiffs 

on the bad faith issues. There are genuine fact-sensitive determinations that need to be made about the 

reasonableness of NJM's handling of settlement negotiations in the underlying tort action. That 

assessment of reasonableness will hinge, to some degree, upon the credibility and persuasiveness of fact 

witnesses. It may also depend upon the testimony of expert witnesses opining about what went wrong 

here on the settlement front and why it went wrong. Prudence dictates that these pivotal questions of 

reasonableness and bad faith be decided in this case after a full-blown evidentiary presentation before the 

factfinder. By no means are we saying that summary judgment in favor of an insured is never appropriate 

in a bad faith case, but simply that there is enough proof on both sides of the ledger here to warrant a 

plenary disposition. 

 

 

Wood v. NJM, 206 NJ 562 (2011)  Plaintiff, as insured's assignee, brought action against liability insurer, 

alleging that insurer had, in bad faith, failed to settle underlying tort action within policy limits, and 

seeking declaratory judgment that insurer was liable for amount of judgment against insured in excess of 

policy limits. The Superior Court, Law Division, Monmouth County, entered summary judgment in favor 

of plaintiff, and insurer appealed. The Superior Court, Appellate Division, reversed. Plaintiff sought 

certification. 

HOLDING:  The Supreme Court, Rivera-Soto, J., held that, on an issue of first impression, plaintiff's 

claim was a contract claim to which right to trial by jury attached. 

IMPORTANT:  “The decision whether a jury trial attaches is not driven by the label attached to the 

pleading. Although styled as a declaratory judgment action, Wood's Rova Farms bad faith claim is a 

garden-variety action at law. At its core, a Rova Farms claim is a breach of contract claim that, by failing 

in bad faith to settle a claim within the policy limits prior to a verdict, the insurer has breached the 

implied contractual covenant of good faith and fair dealing and, therefore, should be liable for the entire 

judgment. 

 

 

 

WADEER AND BADIALI (UM BAD FAITH CASES) 

 



 

5 
 

Wadeer v. N.J. Mfrs. Ins. Co., 220 NJ 591 (2015).  In Wadeer, plaintiff suffered injuries in a motor 

vehicle accident and made a UM claim against his carrier, NJM. NJM did not offer its limits of $100,000, 

and rejected two arbitration awards, one within its policy limits. Prior to trial, plaintiff served and filed an 

Offer of Judgment of $95,000. At trial, the jury awarded plaintiff $225,175, and the trial court molded the 

verdict to the policy limits, and added attorney’s fees and costs and pre-judgment interest pursuant to the 

Offer of Judgment Rule. The Appellate Division affirmed that part of the order which molded the verdict 

to the policy limits and reversed the award of fees and expenses under the Offer of Judgment Rule, 

holding that the Rule is triggered by measuring the amount of the offer of judgment against the amount of 

the eventual judgment for compensatory damages, not the amount of the full damages verdict. Plaintiff 

filed a second action against NJM for breach of the covenant of good faith and fair dealing for failing to 

settle the claim in a timely manner. The trial court granted NJM’s summary judgment motion holding the 

plaintiff’s bad faith claim was barred by the entire controversy doctrine and res judicata. On appeal, the 

Appellate Division affirmed. On appeal, the Supreme Court affirmed the dismissal of plaintiff’s second 

action for bad faith based on res judicata, but opined that barring a bad faith claim based solely on the 

entire controversy doctrine was inappropriate and a harsh application of the doctrine. The Court again 

confirmed the “fairly debatable” standard remains the appropriate standard for determining bad faith in a 

UM case and held that NJM’s conduct met the standard on these facts. 

 

 

 

Badiali v. N.J. Mfrs. Ins. Group, 220 NJ 544 (2015) 

In Baldiali, plaintiff was rear-ended by an uninsured motorist and filed a UM claim. The arbitration 

resulted in an award of $29,148.62, of which NJM was responsible for $14,574.31. NJM rejected the 

award and demanded a trial de novo based on the language in the policy permitting either party to dispute 

an award which exceeded $15,000. Plaintiff filed suit to enforce the award, the trial court confirmed the 

award, and the Appellate Division affirmed. Plaintiff then brought a second action asserting claims for 

breach of contract, bad faith and consumer fraud. NJM moved for summary judgment relying on an 

unpublished decision in a factually similar case. The Appellate Division held that the existence of an 

unpublished case supporting NJM’s rejection of the arbitration award precluded a finding of bad faith as a 

matter of law. The New Jersey Supreme Court held that NJM’s rejection of the award was “fairly 

debatable” and based on a reasonable and principled reading of its policy language on these facts. 

Significantly, the Court held that “any reference in a policy of insurance to the statutory $15,000 policy 

limit as the basis for rejecting an arbitration award applies only to the amount that the insurance company 

is required to pay and not the total amount of the award.” As such, any carrier who takes the position that 

NJM took in this case in the future will not be able to demonstrate that its actions were fairly debatable. 

 

 

POST WADEER RULE 4:58-2 OFFER OF JUDGMENT AMENDMENT 

 

New Rule 4:58-2 (b) and Rule 4:58-2 (a) was amended pursuant to the court’s suggestion in Wadeer: 

 

Rule 4:58-2. Consequences of Non-Acceptance of Claimant's Offer 

 

(a) In cases other than actions against an automobile insurance carrier for uninsured 

motorist/underinsured motorist benefits, if the offer of a claimant is not accepted and the 

claimant obtains a money judgment, in an amount that is 120% of the offer or more, 

excluding allowable prejudgment interest and counsel fees, the claimant shall be 

allowed, in addition to costs of suit: (1) all reasonable litigation expenses incurred 

following non-acceptance; (2) prejudgment interest of eight percent on the amount of 

any money recovery from the date of the offer or the date of completion of discovery, 

whichever is later, but only to the extent that such prejudgment interest exceeds the 
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interest prescribed by R. 4:42-11(b), which also shall be allowable; and (3) a reasonable 

attorney's fee for such subsequent services as are compelled by the non-acceptance. 

 

(b) In cases involving actions against automobile carriers for uninsured/underinsured 

motorist benefits, if the offer of a claimant is not accepted and the claimant obtains a 

monetary award by jury or non-jury verdict, (adjusted to reflect comparative negligence, 

if any) in an amount that is 120% of the offer or more, excluding allowable prejudgment 

interest and counsel fees, the claimant shall be allowed, in addition to costs of suit: (1) 

all reasonable litigation expenses incurred following non-acceptance; (2) prejudgment 

interest of eight percent on the amount of any money recovery from the date of the offer 

or the date of completion of discovery, whichever is later, but only to the extent that 

such prejudgment interest exceeds the interest prescribed by R. 4:42-11(b), which also 

shall be allowable; and (3) a reasonable attorney's fee for such subsequent services as 

are compelled by the non-acceptance. 

 

THE NEW JERSEY INSURANCE BAD FAITH ACT 

 

CHAPTER 388 

AN ACT concerning certain unreasonable practices in the business of insurance and 

supplementing Title 17 of the Revised Statutes. 

BE IT ENACTED by the Senate and General Assembly of the State of New Jersey: 

 

C.17:29BB-1 Short title. 

1. This act shall be known and may be cited as the “New Jersey Insurance Fair Conduct 

Act.” 

 

C.17:29BB-2 Definitions. 

2. As used in this act: 

"First-party claimant" or “claimant” means an individual injured in a motor vehicle accident 

and entitled to the uninsured or underinsured motorist coverage of an insurance policy 

asserting an entitlement to benefits owed directly to or on behalf of an insured under that 

insurance policy. 

"Insurer" means any individual, corporation, association, partnership or other legal entity 

which issues, executes, renews or delivers an insurance policy in this State, or which is 

responsible for determining claims made under the policy. “Insurer” shall not include an 

insurance producer as defined in section 3 of P.L.2001, c.210 (C.17:22A-28) or a public entity. 

"Public entity" means the State, any county, municipality, district, public authority, public 

agency and any other political subdivision or public body in the State, including a joint 

insurance fund of a public entity. 

C.17:29BB-3 Claimant’s rights, civil action; unreasonable delay, denial. 

 

3. a. In addition to the enforcement authority provided to the Commissioner of Banking 

and Insurance pursuant to the provisions of P.L.1947, c.379 (C.17:29B-1 et seq.) or any other 

law, a claimant, who is unreasonably denied a claim for coverage or payment of benefits, or 

who experiences an unreasonable delay for coverage or payment of benefits, under an 

uninsured or underinsured motorist policy by an insurer may, regardless of any action by the 

commissioner, file a civil action in a court of competent jurisdiction against its automobile 

insurer for: 

(1) an unreasonable delay or unreasonable denial of a claim for payment of benefits under 

an insurance policy; or 

(2) any violation of the provisions of section 4 of P.L.1947, c.379 (C.17:29B-4). 
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b. In any action filed pursuant to this act, the claimant shall not be required to prove that 

the insurer’s actions were of such a frequency as to indicate a general business practice. 

 

c. No rate increase shall be passed on to the consumer or policyholder as a result of 

compliance with P.L.2021, c.388 (C.17:29BB-1 et seq.) and dissemination of inaccurate or 

misleading information to policyholders or consumers concerning P.L.2021, c.388 

(C.17:29BB-1 et seq.) shall be strictly prohibited. 

The commissioner may determine whether an insurer’s rates are constitutionally adequate 

pursuant to the provisions of P.L.2021, c.388 (C.17:29BB-1 et seq.). If the commissioner 

determines that rate relief is necessary, the commissioner shall determine an appropriate rate 

adjustment. 

 

d. Upon establishing that a violation of the provisions of this act has occurred, the plaintiff 

shall be entitled to: 

 (1) actual damages caused by the violation of this act which shall include, 

but need not be limited to, actual trial verdicts that shall not exceed three times the applicable 

coverage amount; and 

 

(2) pre- and post-judgment interest, reasonable attorney’s fees, and reasonable litigation 

expenses. 

 

e. If any portion of P.L.2021, c.388 (C.17:29BB-1 et seq.) is determined to be invalid, the 

remaining portion of P.L.2021, c.388 (C.17:29BB-1 et seq.) shall remain in full force. 

 

4. This act shall take effect immediately. 

Approved January 18, 2022 

 

 

THE REACTION TO THE PASSAGE OF IFCA 

 

 

On January 18, 2022, New Jersey Governor Phil Murphy signed into law the New Jersey Insurance Fair 

Conduct Act (IFCA).  It became effective immediately.  The consensus is that the IFCA creates a private 

cause of action for first-party claimants in part for “an unreasonable delay or unreasonable denial of a 

claim for payment of benefits under an insurance policy.” This new law is limited to uninsured and 

underinsured motorist (UM/UIM) coverage benefits under automobile insurance policies.  

 

As the new law became effective immediately upon its signing, it would seem to apply to all active and 

pending UM/UIM cases.  However, arguments have commenced by defense carriers that the statute 

should only apply to accidents that occur after January 18, 2022 and coverages that are triggered by said 

accidents. 

 

Under the statute, a “first-party claimant” or “claimant” is defined as an individual injured in a motor 

vehicle accident and entitled to the uninsured or underinsured motorist coverage of an insurance policy 

asserting an entitlement to benefits owed directly to or on behalf of an insured under that insurance 

policy. 

 

Under the IFCA, a claimant can file a civil suit against their automobile insurer for: 

- an unreasonable delay of a claim for payment of benefits under an insurance policy; or  

- an unreasonable denial of a claim for payment of benefits under an insurance policy; or 
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- any violation of the provisions of section 4 of P.L.1947, c.379 (C.17:29B-4), also known as the New 

Jersey Unfair Claims Settlement Practices Act (“UCSPA”), N.J.S.A. § 17:29B-4. 

 

As a result, the IFCA now provides for a new private cause of action for “unreasonable delay” or for 

“unreasonable denial” of an insured’s UM/UIM claim. The IFCA sets forth a statutory bad faith claim 

against an insurer.  

 

Prior to the enactment of this statute, New Jersey only recognized bad faith for UM/UIM claims under 

common law. As such, an argument has commenced as to whether, with the passage of this statute, any 

common law bad faith claims are expressly supplanted.  Are the prior cases of Picketts, Wadeer, Badiali, 

et. als, still binding? 

 

 

RE AMENDMENT OF COMPLAINT WITH BAD FAITH COUNT 

 

Rule 4:9-1 provides that after both a complaint and answer in an action have been filed, a party may 

amend the complaint only by written consent of the adverse party, or by leave of court, “which shall be 

freely given in the interest of justice.” A motion for leave to amend shall be accompanied by a copy of the 

proposed amended pleading. The responding party shall plead in response to an amended pleading within 

the time remaining for response to the original pleading or within 20 days after service if the amended 

pleading, which ever period is longer, unless the court otherwise orders.  

 

The motion for leave to amend is required by the rule to be liberally granted and without consideration of 

the ultimate merits of the amendment. Notte v. Merchants Mut. Ins. Co., 185 N.J. 490, 500-01 (2006).  

The leave to amend may be denied upon showing of undue prejudice.  “[A] request to amend a pleading 

will be denied either if prejudice will inure to the party opposing the amendment or if the amended 

pleading itself is without legal merit, that is, if the amendment as proposed would be futile.” Notte, 185 

N.J. at 495. The party moving to amend its pleadings must attach a copy of the proposed pleadings. 

 

 

TO WHAT CLAIMS DOES IFCA APPLY?   RETROACTIVITY? 

 

Insurance companies argue that Plaintiffs cannot sustain a bad faith claims filed before January 18, 2022 

under IFCA because the statute does not apply retroactively.  

 

N.J.S.A. 17:29BB-3(a)(1) provides that:  

In addition to the enforcement authority provided to the Commissioner of Banking and Insurance 

pursuant to the provisions of P.L. 1947, c.379 (C.17:29B-1 et seq.) or any other law, a claimant, who is 

unreasonably denied a claim for coverage or payment of benefits, or who experiences an unreasonable 

delay for coverage or payment of benefits, under an uninsured or underinsured motorist policy by an 

insurer may, regardless of any action by the commissioner, file a civil action in a court of competent 

jurisdiction against its automobile insurer for:  

(1) an unreasonable delay or unreasonable denial of a claim for  

payment of benefits under an insurance policy; or  

(2) any violation of the provisions of section 4 of P.L. 1947,  

c.379 (C.17:29B-4).  

 

Generally, New Jersey courts favor the prospective application of statutes. See Gibbons v. Gibbons, 86 

N.J. 515, 522 (1981). However, this rule “is no more than a rule of statutory interpretation and is not to be 

applied mechanistically to every case.” Id. Rothman v. Rothman, 65 N.J. 219, 224 (1974). Thus, there are 

well-settled rules concerning the circumstances in which statutes should be applied retroactively, where 
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there is no clear expression of intent by the Legislature that the statute is to be prospectively applied only. 

Id. The circumstance is when the “legislature has expressed the contrary intent; i.e., that the statute be 

applied retroactively.” Id.  The other category of statutes that apply retroactively is when the statute is 

curative or ameliorative. Id. at 523. The final category is “in the absence of a clear expression of 

legislative intent that the statute is to be applied prospectively, such considerations as the expectations of 

the parties may warrant retroactive application of the statute. Id.  

 

In the case of  IFCA, the legislative record states that the Legislature intended for IFCA to apply 

retroactively or to cases already “in the pipeline”. (See Sen. Scutari transcript).    

 

IFCA can be considered a curative statute because IFCA allows a cause of action for any violation of 

Section Four the New Jersey Insurance Trade Practices Act (ITPA), which is codified as N.J.S.A. 17:29B-

1 et seq.,  IFCA was created as a curative statute to provide a cause of action for violations of N.J.S.A. 

17:29B-4, which did not provide a private cause of action.  

 

In Johnson v. Roselle EZ Quick LLC, 226 N.J. 370 (2016), the court considered whether a 2011 

amendment to N.J.S.A. 39:6A-9.1 should be applied retroactively. Id. at 375. The amendment  

provided that a “personal injury protection (PIP) insurance provider may be reimbursed for payments 

made to an injured insured party by the tortfeasor's insurer only after the injured party's claim is fully 

satisfied”. Id.  The court held that there was insufficient evidence that the amendment was curative 

“because it altered well settled law and was not enacted in response to a misapplication of that law.” Id.  

The court explained that a statute is curative “if it is designed merely to carry out or explain the intent of 

the original statute, in that its purpose is to remedy a perceived imperfection in or misapplication of a 

statute and not to alter the intended scope or purpose of the original act,” and that “[a] curative statute 

may clarify, but may not change, the meaning of existing law.” Id.  The Court found that the amendment 

to the statute was not curative because its purpose “was to alter settled law by providing that PIP insurers 

cannot receive reimbursements that would prevent the injured party from being made whole.” Id. At 391-

92.  The court further stated that “[a] statutory change based on public policy considerations cannot be 

curative.” Id. At 392.  The court further held that the amendment to the statute was not curative because 

“it was not designed merely to carry out or explain the intent of the original statute or to remedy 

perceived imperfection in or misapplication of the statute.” Id. At 391. 

 

It can be argued that IFCA was not enacted as a curative statute because it was not enacted to explain the 

intent of the original statute or remedy a perceived imperfection or misapplication of ITPA. Similar to 

statute discussed in Johnson, IFCA was enacted to give a new private cause of action to the insureds 

against their insurance company. IFCA altered a well settled law, the Insurance Trade Practices Act 

(ITPA),  that did not provide a private cause of action See Pierzga v. Ohio Casualty Group of Ins.  

Cos., 208 N.J. Super. 40, 47-48 (App. Div. 1986) (ITPA applies only to wrongs against the public  

and did not create a private cause of action) (citing Milcarek v. Nationwide Ins. Co., 190 N.J.  

Super. 358 (App. Div. 1982); Retail Clerks Welfare Fund v. Continental Casualty Co., 71 N.J.  

Super. 221 (App. Div. 1961); Trustees of Local 478 Pension Fund v. Pirozzi, 198 N.J. Super. 318  

(App. Div. 1984), affirming 198 N.J. Super. 297 (Law Div. 1983).  Rather than as a curative  

measure, the Legislature passed the IFCA to create a new cause of action, a new category of  

private plaintiffs, and new monetary liability for insurance companies that attaches to the  

unreasonable delay or denial of insurance benefits. See, e.g., D.C. v. F.R., 286 N.J. Super. 589,  

607 (App. Div. 1996) (finding statute was not curative where it “create[d] a new category of protected 

individuals with substantive and procedural rights that did not previously exist”).  Based on these 

arguments, IFCA can be found not to be a curative statute.   

 

ONGOING BAD FAITH DOES NOT REQUIRE RETROACTIVE APPLICATION OF LAW 
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While it can be argued that IFCA shall not apply retroactively, it is more difficult to argue that the 

legislature intended for IFCA to become ripe at the time of the accident rather than the time when the 

insurance company’s prohibited conduct occurred.  If it can be shown that the unreasonable denial or 

delay in providing the coverage continued to occur after IFCA was enacted, then the statute should apply. 

 

ARGUMENT OF CONTRACT LAW 

 

It can be argued that the parties’ expectations do not warrant retroactive application of IFCA because 

when the parties entered their insurance contracts, the pre IFCA law was in effect.  As such, it can be seen 

as reasonable for the insurer and insured to rely on well settled statutory and case law to enter into their 

insurance agreement.   

 

 

LEGISLATIVE INTENT 

 

Transcript of the bill discussion on December 13, 2021 reflects the following: 

 

Sen. John F. McKeon: “Regarding the effective date, because of what would be constituted a violation of 

the law that would open the policy, you know, it's kind of squishy -- that's what we deal with as lawyers, 

right,  an unreasonable standard.  Would it be fair for it to be retroactive?  Wouldn't we want to make it 

start like February 1st, assuming this becomes law as opposed to stuff that's in our rearview mirror? 

 

Sen. Nicholas P. Scutari: “Well the only thing I would say to that is if we -- we want people to be treated 

fairly, we want that to start right away.  I don't know why we wouldn't let people that already have claims 

that are pending to be able to be dealt with unfairly and then people who have new claims they get to be 

treated fairly.  That is the argument I would make is that we're dealing with just trying to have people 

dealt with fairly. I don't know why the older claims, they get to be dealt with unfairly in a new claims will 

be dealt with fairly. 

 

REASONABLE CONDUCT VERSUS FAIRLY DEBATLE STANDARD IN EVALUATING 

CLAIM? 

 

The IFCA in its current form does not define the term “unreasonable.” It fails to specify what conduct 

will meet this legal threshold. However, one can look at the common law to establish what reasonable 

standard is for an insurance adjuster in the Rova Farm cases.  One can also retain an expert to establish 

what is reasonable under insurance industry standards.  Insurance defense carriers will argue that the 

courts should look to the bad faith standard under Pickett v. Lloyds, 131 N.J. 457 (1993) for guidance 

(fairly debatable) . It is likely we will see significant litigation as the courts seek to define this term in the 

statute. 

 

In Pickett, the New Jersey Supreme Court held that “an insurance company owes a duty of good faith to 

its insured" in the processing of an insurance claim.” Although the Pickett court recognized a duty of 

good faith and fair dealing on the part of the insurer, the court limited recovery of damages for this cause 

of action only if the underlying was not “fairly debatable.” The Pickett court explained the term “fairly 

debatable” means that when a claimant who could not have established as a matter of law a right to 

summary judgment on the substantive claim, they would therefore not be entitled to assert a claim for an 

insurer's bad faith refusal to pay the claim. 

 

WHAT IS A REASONABLE OR UNREASONABLE DELAY? 
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Moreover, as to any alleged delay in the processing of a UM/UIM claim, the Pickett court addressed this 

by stating that when the issue involved is not a denial or refusal to pay a claim, but instead inattention to 

payment of a valid, uncontested claim, an insurer only acts in bad faith when: (1) the insurer’s conduct is 

unreasonable, and (2) the insurer knows that the conduct is unreasonable or recklessly disregards the fact 

that the conduct is unreasonable. 

 

WHAT IS AN REASONABLE OR UNREASONABLE DENIAL? 

 

Further, the courts may also look to a prior version of the IFCA, which contained a definition for 

“unreasonable denial” that was set forth as (1) no debatable reasons existing for denial of the benefits, and 

(2) the insurer knowingly or recklessly disregarding the fact that no debatable reasons existed for denying 

the claim. Although this definition did not make it into the final version of the IFCA, it is notable that it 

almost is identical to the standard set forth in Pickett. Accordingly, this may convince the courts further to 

adopt some version of the Pickett standard when interpreting the definition of “unreasonable” delay or 

denial of a UM/UIM claim. 

 

WHAT IS A VIOLATION OF UNFAIR CLAIMS SETTLEMENT PRACTICE ACT? 

 

In addition to providing for a cause of action for “unreasonable” delay or denial of a UM/UIM claim, the 

IFCA also essentially now provides for a private cause of action for any violation of the New Jersey 

Unfair Claims Settlement Practices Act (UCSPA), N.J.S.A. 17:29B-4. Prior to the enactment of the IFCA, 

a private right of action was not recognized by the New Jersey Courts. 

 

The UCSPA governs “unfair methods of competition and unfair and deceptive acts or practices in the 

business of insurance.” The UCSPA defines certain activities as unfair methods of competition and unfair 

and deceptive acts or practices in the business of insurance including, among other things, 

misrepresentations and false advertising of policy contracts, false information and advertising generally, 

defamation, unfair discrimination, unfair claim settlement practices, and failure to maintain complaint 

handling procedures. Thus, with this cause of action in the IFCA, the potential violations of the IFCA can 

potentially extend far beyond just claims handling. 

 

Two initial areas of concern within the UCSPA (as such applies under the IFCA) are found at paragraphs 

1 and 9. Paragraph 1 prohibits misrepresentations and false advertising of policy contracts. This is the 

same basis for which an insured can sue an insurer under the New Jersey Consumer Fraud Act (CFA). 

However, in looking at the text of 17:29B-4 (UCSPA) and the basis for liability under the CFA, the 

UCSPA is broader. As a result, the potential exists for increased liability against insurers under the IFCA. 

In effect, the IFCA may allow a claimant to circumvent the CFA and recover attorneys’ fees and three 

times the UM/UIM policy limits for misrepresentations in the sale of automobile policies. 

 

As to paragraph 9 of the UCSPA, there is a myriad of potential violations but the most troublesome for 

insurers is contained in subparagraph (h), which imposes liability on an insurer essentially for trying to 

settle a case for less than the insured thinks it is worth. This could encompass just about every settlement 

attempt made by an insurer. As a result, the IFCA, by incorporating the definition of unfair claims 

pursuant to the UCSPA in N.J.S.A. 17:29B-4(9), creates a broader civil cause of action against an insurer 

than ever existed under common law. 

 

DAMAGES UNDER IFCA 

 

Claimants who establish a violation of the provisions of the IFCA are entitled to recover actual damages 

caused by a violation of the statute, which includes, but is not limited to, actual trial verdicts that are not 
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to exceed three times the applicable coverage amount, as well as reasonable attorneys’ fees, reasonable 

litigation costs, and pre- and post-judgment interest. 

 

Previously, under common law for UM/UIM bad faith claims in New Jersey, plaintiffs needed to prove 

consequential damages, which may have included attorneys’ fees. Pickett concluded that recoverable 

damages should be limited to consequential economic losses that were fairly within the contemplation of 

the insurer. Subsequent case law has held that, if bad faith was proven, any foreseeable consequential 

damages may be sought, which would typically include costs of litigation, including expenses for experts, 

attorneys’ fees, and prejudgment interest. However, these damages were not measured by the amount of 

damages determined by the jury for the insured’s injuries. In fact, the prior measure of damages under 

common law for UM/UIM bad faith claims in New Jersey did not take into account the verdict of an 

underlying claim at all. Given this potential measure of damages, the trial of the underlying UM/UIM 

claim will become of utmost importance as it will serve as a baseline for any potential bad faith damages 

after the conclusion of the underlying claim. 

 

Aside from the substantive aspects of the IFCA, some procedural concerns also arise: 

 

STATUTE OF LIMITATIONS 

 

The IFCA does not set forth a statute of limitations period for its statutory bad faith claim. Common law 

bad faith claims under New Jersey law have a six-year limitations period, which is the same as the 

limitations period for UM/UIM claims. The IFCA does not state whether it applies to pre-suit or post-suit 

claims handling. In its present form, the IFCA appears to extend the statute of limitations period for all 

alleged bad faith actions, as an argument can be made that any violation of the IFCA is not ripe until the 

conclusion of the underlying UM/UIM claim. 

 

What happens where an accident occurs on 1/1/2010 but trial occurs on 2/1/2016.  If IFCA is triggered, 

will it apply as it is 6 years beyond date of accident?  Do you need to add a bad faith count or amend a 

UM complaint in all your cases to avoid these issues? 

 

JURY OR BENCH TRIALS 

 

The new law also does not state whether the private cause of action is to be tried before a judge or a jury. 

Prior case law (Wood v. NJM) has upheld a party’s right to a jury trial in a bad faith claim.  Will this 

apply to IFCA? 

 

SEVERANCE OF BAD FAITH CLAIM 

 

Common law UM/UIM bad faith claims were routinely pled in the same complaint as the underlying 

UM/UIM claims. In those instances, the defense would routinely move to sever and stay the bad faith 

claims until the resolution of the underlying claims. This case management method was expressly 

recognized by case law to protect any prejudice to the defendant carrier in engaging in claims handling 

discovery while the underlying UM/UIM claim was still active and being litigated. 

 

With the IFCA, if bad faith and the underlying claim are still pled together, severing the bad faith claims 

should still be a preferred method, procedurally. This is because the bad faith action created by IFCA is a 

wholly distinct cause of action with its own proofs and unrelated to the proofs needed for the underlying 

claim, similar to a common law bad faith action. Moreover, given that one of the measures of damages 

under IFCA takes into account the actual trial verdict of the underlying claim, the underlying claim 

should be concluded before the bad faith action is even ripe. 
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IFCA claims filed after the conclusion of the underlying UM/UIM claims 

 

Will IFCA open the floodgates for claims that have already been settled and for UM/UIM claims that 

have been taken to trial with excess verdicts even when bad faith claims are not pled in the beginning of 

the action? The New Jersey Court Rules have already been amended to eliminate the Entire Controversy 

bar for bad faith claims after the conclusion of the underlying UM/UIM claim, meaning that plaintiffs can 

bring a bad faith claim related to an underlying UM/UIM claim even that underlying was already settled 

or otherwise resolved. As a result, we can potentially see a multitude of new bad faith claims for 

UM/UIM claims that have already been concluded, especially if those UM/UIM matters resulted in an 

excess trial verdict above the applicable UM/UIM policy limits. 

 

The passage of  IFCA will significantly change the landscape as it applies to UM/UIM bad faith law in 

New Jersey. There will be a higher volume of bad faith claims being filed, as well as significantly more 

bad faith claims requiring litigation through discovery and potential trial. Moreover, given the undefined 

terms under the IFCA, a significant amount of litigation will arise simply to have the courts define the 

applicable terms for a cause of action under the statute.  

 

TRIAL AT END OF UM TRIAL (AS IN PUNITIVE DAMAGES) OR AN ENTIRELY NEW 

CASE WITH DISCOVERY, EXPERTS AND MOTIONS? 

 

Is bad faith decided by the same jury that came back with a verdict on damages (similar to how it is done 

with punitive damages), with some additional testimony from adjuster as to why they did not resolve the 

case for the policy limits?  Or is a full separate case with appropriate discovery required?  

 

 

KELLY V. MASSACHUSETTS BAY- THE FIRST TEST CASE? 

 

Kelley v. Massachusetts Bay Insurance Company, No. 19-cv-19037.  Kelley had received the $50,000 

policy limits from the tortfeasor, and the trial concerned Kelley’s UIM claim under her employer’s motor 

vehicle policy which had $1,000,000 in UIM benefits.  The highest offer allegedly made before trial was 

$350,000.00. The jury awarded Kelley $1.88 million. 

 

The insurer defendant might be facing treble damages and be ordered to pay Kelly’s attorney fees under 

the newly enacted New Jersey Insurance Fair Conduct Act, N.J.S.A. §17:29BB-1, et seq.  

 

Kelley’s bad faith allegations are that Massachusetts Bay engaged in dilatory and abusive claims handling 

by requesting irrelevant records, failing to keep the insureds apprised of the status of the claim at proper 

intervals, and harassing the insured with character attacks. The insurer denies wrongdoing. 

 

Kelley brought her claim under the Act in January 2020 by pleading the bill that did not become effective 

until it was enacted and signed by the Governor on January 18, 2022, a span of 2 years. The Complaint 

alleges boilerplate violations of the unfair claim settlement practices provisions of the Insurance Trade 

Practices Act, N.J.S.A. § 17:29B-4(9) as well as a common law bad faith claim. No private right of action 

previously existed under the Insurance Trade Practices for violations of the unfair claims settlement 

practices provisions until the Fair Conduct Act was enacted. The court stayed the bad faith claims 

pending the outcome of the UIM case. Therefore, discovery is not complete as to the facts of the alleged 

bad faith claim. 

 

NO NEED TO SHOW CLAIM WILL SUCCEED ON MERITS TO AMEND THE COMPLAINT 
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Motions to Amend a Complaint are to be denied only upon showing of undue prejudice or that the 

amendment would be futile. See Notte, 185 N.J. at 495.  New Jersey is a notice-pleading state, which 

means only a short, concise statement of a claim need be given in the complaint. Velop, Inc. v. Kaplan, 

301 N.J. Super. 32, 56 (App. Div. 1997), appeal dismissed, 153 N.J. 45 (1998). To be adequate, a 

pleading must contain  “a statement of facts on which a claim is based, showing that the pleader is entitled 

to relief, and a demand for judgment for that relief. R. 4:5-2.  “[T]he plaintiff is entitled to a liberal 

interpretation of [the] contents [of the complaint] and to the benefits of all its allegations and the most 

favorable inferences which may be reasonably drawn” therefrom. Burg v. State, 147 N.J. Super. 316, 319 

(App. Div. 1977) (quoting Rappaport v. Nichols, 31 N.J. 188, 193 (1959)), certif. denied, 75 N.J. 11 

(1977).  Generally, a court cannot conclude that a bad faith would be futile.  As such, courts should find 

good cause to allow Plaintiffs to amend their complaint to add an IFCA claim. As discovery proceeds, the 

defendant insurance company is not precluded from filing a motion to dismiss for failure to state a claim 

pursuant to 4:6-2(e) or a motion for summary judgment pursuant to Rule 4:46. Early on, a court cannot 

conclude that an amendment to the complaint to add the IFCA claim would be futile as a matter of law. 

 

ISSUE OF RIPENESS/SEVERING THE BAD FAITH CLAIM 

 

Many judges may want to “punt” on these issues until there was more clarity on the topic by severing and 

staying the IFCA bad faith claim. 

 

Ripeness is a justiciability doctrine designed to avoid premature adjudication of abstract disagreements.  

See Abbott Labs. V. Gardner, 387 U.S. 136, 148-49 (1967).  To determine if a case is ripe for judicial 

review, the court must evaluate: (1) the fitness of the issues for judicial decision, and (2) the hardship to 

the parties caused by withholding court consideration.  K. Hovnanian Co. of N. Central Jersey, Inc. v. 

N.J. Dep’t of Envtl. Prot. 379 N.J. Super. 1, 9 (App. Div.), certif. denied, 185 N.J. 390 (2005).  A claim 

may not be ripe for adjudication if the rights or status of the parties are future, contingent, and uncertain.  

Indep. Realty Co. v. Twp. of N. Bergen, 376 N.J. Super. 295, 302 (App. Div. 2005).  Hardship requires a 

“real and immediate” threat of enforcement or harm.  K. Hovnanian, supra, at 10. 

 

Courts may consider decisions on current IFCA claims and motions to be a premature adjudication of an 

abstract disagreement with no “real or immediate” harm or hardship caused by withholding court 

consideration.   The rights at issue are future, contingent, and uncertain.  Thus, the issue may be 

considered as not yet ripe, and it will only become ripe at the time of a jury verdict. 

 

 

IS AN EXPERT NECESSARY FOR THE PARTIES IN A BAD FAITH CASE? 

 

Wood v. NJM suggests a fact finder “may” rely on expert testimony for guidance.  Long story short:  

GET AN EXPERT.  Note that this is easier said than done.  There are not many NJ insurance experts 

available in this realm because up until Wood v. NJM, this was a bench trial and experts were not called 

or needed since a judge decided the matter.  Most NJ insurance experts are well versed in errors and 

omissions litigation, not bad faith.  You may need to go “West” to search for experts in a state with a 

longer history of bad faith litigation. 

 

---------------------------------------------------------------------------------------------------------------- 
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NOT FOR PUBLICATION

UNITED STATES DISTRICT COURT 
DISTRICT OF NEW JERSEY

Case No. 17-07125 (EP) (CLW)

OPINION

PADIN, District Judge.

This case concerns a slip and fall in New Jersey.  Currently pending is Defendant Wal-

motion for summary judgment pursuant to Fed. R. Civ. P. 56.  The 

Court decides this matter on the papers pursuant to Fed. R. Civ. P. 78 and L.Civ.R.78.1(b).  For 

I. BACKGROUND

In September 2016, Cuzco visited a Walmart store located in Watchung, New Jersey.  D.E. 

1- As she turned the corner out of an aisle, Cuzco slipped on a puddle of fabric 

softener, roughly -cap, 1 and fell.  D.E. 47-   

Surveillance video camera footage captured the events.  See D.E. 47- .

parties do not dispute, and the footage confirms, the following:

1 An end-cap is the short section at the end of an aisle containing featured items.  See D.E. 48-1 at 30:1-11.

ROSA CUZCO,

   
Plaintiff,

v.

WAL-MART STORES, INC., JOHN 
DOES 1-10 (said names being 
fictitious), and XYZ CORPORATIONS 
1-10 (said names being fictitious),

Defendants.
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6:13:26 P.M.  Two Walmart customers, one male (blue shirt) and one female (pink 
shirt), are standing at an end-cap where fabric softener containers are on display.  
This particular end-cap is near at least four cash registers, where Walmart 
employees can be seen assisting customers who were checking out.  No other 
Walmart employees are visible in the footage frame. 
 
6:13:34 P.M.  The male customer (blue shirt) picks up a fabric softener container 
from the end-cap and takes a few steps towards an adjacent end-cap. 
 
6:13:40 P.M.  The male (blue shirt) and female (pink shirt) customers realize that 
the fabric so  
 
6:14:00 P.M.  The male customer (blue shirt) walks back to the end-cap containing 
the other fabric softener containers, places the leaking container back on the shelf, 
and picks up a replacement. 
 
6:14:13 P.M.  The male (blue shirt) and female (pink shirt) customers walk away 
from the area. 
 
6:15:20 P.M.  Cuzco turns the corner out of an aisle, slips on the spilled fabric 
softener, and falls. 
 
Cuzco sued Walmart for negligence in New Jersey Superior Court.  Compl. at 1.  Walmart 

removed the case to this Court.  D.E. 1.  With fact discovery now complete, Walmart moves for 

summary judgment.  D.E. 47. 

II. STANDARD OF REVIEW 

Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986).  

Disputes over irrelevant or unnecessary facts will not preclude the Court from granting a motion 

for summary judgment.  See id.   

The party moving for summary judgment has the initial burden of showing the basis for its 

motion and must demonstrate that there is an absence of a genuine issue of material fact.  See 

Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986); Conoshenti v. Pub. Serv. Elec. & Gas Co., 364 
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F.3d 136, 145-46 (3d Cir. 2004).  The moving party must support its motion by citing to specific 

materials in the record.  Fed. R. Civ. P. 56(c)(1)(A).  Once the moving party has adequately 

her own affidavits, or by the depositions, answers to interrogatories, and admissions on file, 

Celotex Corp., 477 U.S. at 

324 (internal quotation marks omitted).  The nonmoving party must identify specific facts and 

affirmative evidence that contradict the moving party.  Anderson, 477 U.S. at 250.  The nonmoving 

Thimons v. PNC Bank, NA

2007) (citation omitted).  Where 

Messa v. Omaha Prop. & Cas. 

Ins. Co., 122 F. Supp. 2d 523, 528 (D.N.J. 2000) (quoting Anderson, 477 U.S. at 249-50).  But 

inappropriate.  Anderson, 477 U.S. at 250-51. 

In reviewing a motion for summary judgment, the Cou

Marina v. 

Indus. Crating Co., 358 F.3d 241, 247 (3d Cir. 2004) (quoting Anderson, 477 U.S. at 255).  But if 

d 

summary judgment is appropriate.  Celotex Corp., 477 U.S. at 322. 

 

 

Case 2:17-cv-07125-EP-CLW   Document 57   Filed 09/19/22   Page 3 of 11 PageID: 122



4 
 

III. DISCUSSION 

care owed by the defendant to the plaintiff, a breach of that duty by the defendant, injury to the 

Garcia v. Walmart, Inc., 2021 WL 

754006, at *3-4 (D.N.J. Feb. 26, 2021) (quoting Shields v. Ramslee Motors, 240 N.J. 479, 487 

(N.J. 2020)) (internal citation and quotation marks omitted).  

duty of reasonable or due care to provide a safe environment for doing that which is within the 

Id. at *4 (quoting Nisivoccia v. Glass Gardens, Inc., 175 N.J. 559, 563 

(2003)) (quotation m asserting a breach of that duty must prove, 

as an element of the cause of action, that the defendant had actual or constructive knowledge of 

Id. (quoting Nisivoccia, 175 N.J. at 563).  But 

where the mode-of-operation doctrine applies, the plaintiff is relieved of her burden of showing 

that the defendant had actual or constructive notice of the dangerous condition.  See Prioleau v. 

Ky. Fried Chicken, Inc., 223 N.J. 245, 258 (2015) (citation omitted).   

A. Mode-of-Operation Doctrine 

The mode-of-

rable 

Nisivoccia, 175 N.J. at 563.  Specifically relevant here, when the 

-

the carelessness of either customers or 

employees.  Id. at 564

Prioleau, 223 N.J. at 262.  As a result of the increased 

risk, there aris , shifting the burden of production to the defendant, 
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reasonably prudent man would do in the 

light of the risk of injury [the] operation entailed. Id. at 263 (quoting Nisivoccia, 175 N.J. at 

564-65) (citation omitted). 

But the mode-of-  is limited.  See id. at 254 (citation 

omitted).  -

Id. at 262.  That nexus 

depends, not on  but on whether [defendan

operation] encourages self-service on the part of the customer, which can reasonably and 

Id. (citation omitted).  In other words, did the 

defendant engage in a particular business practice that created an implicit or inherent danger likely 

to cause injury?  See id.   

The New Jersey Supreme Court has applied the doctrine to injuries occurring when a 

plaintiff slipped on: (1) a grape near an area of a supermarket that displayed produce in open-top 

bags, Nisivoccia, 175 N.J. at 565; (2) a green bean in a produce aisle with open bins, Wollerman 

v. Grand Union Stores, Inc., 47 N.J. 426, 428-29 (1966); and (3) a sticky substance in a cafeteria, 

Bozza v. Vornado, Inc., 42 N.J. 355, 360 (1964).  Teixeira v. Walmart Stores, Inc., 2021 WL 

4272828, at *7 (Sept. 16, 2021).  In these 

spilling or dropping sli Id. 

(citation omitted).   

In contrast, New Jersey courts have not applied the doctrine where a plaintiff slipped on: 

(1) a grape near an area of a supermarket that displayed produce in pre-packaged sealed containers, 

, 250 N.J. 240, 244-45 (2022); (2) water tracked in from outside of a fast-food 
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restaurant, Prioleau, 233 N.J. at 265; and (3) liquid from a refrigerator display near the checkout 

area where the liquid was sold in a sealed container, Knight v. Family Dollar Stores, Inc., 2022 

3905917 , at *20-21 (App. Div. 2022).  In these cases, the New Jersey courts found that there was 

See id. 

This case falls squarely into the latter category of cases where New Jersey courts have 

found that the mode-of-operation doctrine does not apply.  While it is true that Walmart customers 

are expected to serve themselves, specifically by selecting sealed containers from the shelves and 

dispense the c Teixeira, 2021 WL 4272828, at * 7-8.  Cuzco allegedly 

slipped on liquid from a leaking fabric softener container.  Nothing about the presence of liquid is 

itting customers to select the 

containers themselves.  To properly invoke the mode-of-operation doctrine, Cuzco would need to 

e.g., a particular practice, created 

a particular risk that liquids would leak from the containers and end up on the floor of the store.  

She has not. 

Instead, Cuzco makes two non-outcome determinative claims.  First, the location of the 

leaking fabric softener container -  created an increased risk to customers.  In 

Betancourt and Knight, the respective plaintiffs slipped and fell on spilled liquid between the cash 

register and the exit door.  See Betancourt v. Home Depot U.S.A., Inc., 2018 WL 3954854, at *13 

(D.N.J. Aug. 16, 2018); Knight, 2022 WL 3905917, at *2.  Both courts held that the mode-of-

operation doctrine did not apply because spillage near a cash register was insufficient to show that 

a specific business practice made the dangerous condition foreseeable.  See Betancourt, 2018 WL 
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3954854, at *8-11; see also Knight, 2022 WL 3905917, at *19-20.  Here, the fact that the leaking 

fabric softener -

placed certain items in high-visibility locations to encourage customers to purchase those items.  

- is not indicative of an invitation by Walmart for 

customers to open the seal on a fabric softener container.  See Layden v. Target Corp., 768 F. 

hat the plaintiff had not identified any aspect of the 

invited removal so that a substantial risk of injury 

 (quotation marks and citations omitted) (emphasis in 

original); see also Teixeira, 2021 WL 4272828

application of the mode-of-

of merchandise in closed containers on shelves that are accessible to shoppers. Something more, 

such as a particular risk of spilling as a result of self-  

 assistant manager was aware that customers 

sometimes opened sealed fabric softener containers.  D.E. 48 at 6.  Both in Jeter and Knight, the 

courts rejected the argument that the store knew its customers occasionally opened sealed 

containers while in the store because the store sold the items at issue 

posed no foreseeable risk See 2022 WL 3905917, 

at *19-20 assistant manager was aware that customers sometimes 

opened sealed fabric softener con

practice to permit customers to open sealed fabric softener containers while in the store.  See id. at 

*20- rs did spill 
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seen patrons open the beverages at the register, or whether the slip and fall accidents he witnessed 

-serve beverages opened at 

 

Precedent and common sense lead the Court to conclude that the mode-of-operation 

doctrine does not apply here.   

B. Constructive Notice 

Because Cuzco cannot avail herself of the mode-of-operation doctrine, she must show that 

Walmart had actual or constructive notice of the spilled fabric softener.  Garcia, 2021 WL 754006, 

at *9 (citation omitted).  

the dangerous condition or if the condition had existed for such a length of time that he should 

Bozza, 42 N.J. at 359.  Cuzco does not claim that Walmart had actual 

notice of the spill, nor that a Walmart employee caused the spill.  Instead, she claims that Walmart 

had constructive notice of the spill. 

A defendant has constructive notice when the condition existed for such a length of time 

as reasonably to have resulted in knowledge and correction had the defendant been reasonably 

diligent. Troupe v. Burlington Coat Factory Warehouse Corp., 443 N.J. Super. 596, 602 (App. 

Div. 2016) (quoting Parmenter v. Jarvis Drug Stores, Inc., 48 N.J. Super. 507, 510 (App. Div. 

1957)).  

Arroyo v. Durling Realty, LLC, 433 N.J. Super. 238, 243 (App. Div. 2013) (internal citation 

and quotation marks omitted).  And while a business owes a duty of ordinary care to its invitees, 

Znoski v. Shop-Rite Supermarkets, Inc., 122 N.J. 

Super. 243, 248 (App. Div. 1973). 
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Typically, constructive notice is a question of fact for the jury, but it may be appropriate 

for summary judgment when no reasonable juror could conclude otherwise.  See Melendez v. 

Target Corp., 2022 WL 1617709, at *22 (citation omitted).  In most cases, the length of time that 

the dangerous condition was present is key to determining whether constructive notice existed.  

Garcia, 2021 WL 754006, at *10.  But a plaintiff who can point to other factors that should have 

made the defendant aware of the dangerous condition can also suffice.  See, e.g., Bezglasnaya v. 

Trump Ent. Resorts, Inc., 2013 WL 796308, at *4 (D.N.J. Mar. 4, 2013) (denying summary 

judgment and concluding that the plaintiff had presented a fact question as to whether the 

defendant had constructive notice of a dangerous condition when employees were working nearby 

and a hostess walked by the location where the fall occurred). 

There is no bright-line rule as to how much time is sufficient to create an issue as to 

Garcia, 2021 

WL 754006, at *5 (citing McCracken v. Target Corp., 2011 WL 1466075 (D.N.J. Apr. 18, 2011)).  

But at least one court has found that four minutes is too short to infer constructive notice, Bowman 

v. Walmart Stores E., LP, 2015 WL 568570, at *6 (E.D. Pa. Feb. 10, 2015), while another court 

has d with the video surveillance of the area 

and the fact that [an employee] was [lingering] Romeo 

, 168 F. Supp. 3d 726, 732 (D.N.J. 2016). 

In McCracken the 

plaintiff slipped and fell in an area near he 

primary entrance of the store only three minutes after the spill allegedly occurred.  See 2011 WL 

monitored the floor to ensure that it was clear of hazards on a minute-by-
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customers, and the likelihood that customers would stop at the shopping carts and baskets and 

unload personal items or m Id.  

Here, a few of the undisputed facts seem to favor finding that Walmart did not have 

constructive notice.  Video camera surveillance footage shows that approximately two minutes 

before Cuzco slipped and fell, another Walmart customer picked up a fabric softener container 

from an end-cap nearby, walked a few steps toward another customer at an adjacent end-cap, 

realized the container was leaking, walked back to the end-cap with the other fabric softener 

containers, placed the leaking container back on the end-

Stmt. at 1-2.  Approximately two minutes later, Cuzco unsuspectingly walked toward the area 

where the liquid had been spilled and slipped and fell.  Id. at 2.  The footage also shows that there 

were at least four cash registers with Walmart employees near the end-cap where Cuzco fell.  See 

Video at 6:13:00-6:15:30.  All of the Walmart employees at the nearby cash registers were assisting 

customers who were checking out.  See id.  No other Walmart employee can be seen in the vicinity 

of the spill until after Cuzco fell.  See id. 

On the other hand, three relevant facts counsel against finding that Walmart did not have 

constructive notice as a matter of law.  First, that items 

featured on end-caps -1 at 15:23-16:6.  

It follows that a jury could 

-caps, then these sections are also likely to have higher consumer traffic.  See 

McCracken, 2011 WL 1466075, at *3 (emphasizing that the more traffic, the more a business is 

on notice that it needs to maintain the area). 
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Second, that safety sweeps, 2  which are typically 

done every half-hour to an hour, may be done more frequently in sections known to have high 

traffic, like the food section.  D.E. 48-1 at 17:12-24, 21:16-22:14.  If a jury were to find that end-

cap sections have higher consumer traffic, like the food section, then it would also be reasonable 

for a jury to find that safety sweeps should be conducted with greater frequency near end-cap 

sections.  See McCracken, 2011 WL 1466075, at *3.

Third, the type of item at issue, fabric softener, is prone to spills.  Here, like in Garcia, it 

would take only one leaky container to create a slip-and-fall hazard.  See Garcia, 2021 WL 754006, 

at *12 (concluding that a jury could find that items in the hair care aisle pose risks that warrant 

additional checks from employees because they are slippery liquids that are prone to spills).  A 

jury could reasonably find that because fabric softener is a type of item prone to spills that 

additional safety sweeps in the area were warranted.

Taken together, the Court concludes that the three facts described above contribute to a 

triable issue.  Accordingly, the evidence in the record is sufficient to raise a genuine, material issue 

of fact as to whether Walmart had constructive notice of the fabric softener spill.

IV. CONCLUSION

For the reasons stated herein,

appropriate Order accompanies this Opinion.

Dated: September 19, 2022   _______________________
  Hon. Evelyn Padin, U.S.D.J.

2

on the ground or it can entail a maintenance associate walking around picking things up off the ground that might 
have fallen or broken -1 at 17:25-18:1-6. 
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SYLLABUS 
 
This syllabus is not part of the Court’s opinion.  It has been prepared by the Office 
of the Clerk for the convenience of the reader.  It has been neither reviewed nor 
approved by the Court and may not summarize all portions of the opinion. 

 
Morgan Dennehy v. East Windsor Regional Board of Education 

(A-36-21) (086350) 
 
Argued September 13, 2022 -- Decided October 26, 2022 
 
FISHER, P.J.A.D. (temporarily assigned), writing for a unanimous Court. 
 
 In this appeal, the Court considers the standard of care that should apply to a 
coach’s decision to allow a high school field hockey team to practice in an area 
adjacent to an ongoing soccer practice. 
 
 On September 9, 2015, defendant Dezarae Fillmyer, who coached the 
Hightstown High School girls’ field hockey team, instructed players to warm up in 
an area adjacent to the school’s turf field, where the boys’ soccer team was 
practicing.  Plaintiff Morgan Dennehy, a member of the field hockey team, was 
struck at the base of her skull by an errant soccer ball, allegedly causing the injuries 
of which she complains in this lawsuit against Fillmyer, the school, and others. 
 
 The trial court granted summary judgment in favor of defendants, holding that 
plaintiff was required to show defendants’ acts or omissions rose at least to the 
degree of recklessness described in Crawn v. Campo, 136 N.J. 494, 507-08 (1994), 
and Schick v. Ferolito, 167 N.J. 7, 18-20 (2001).  The Appellate Division reversed, 
holding that a simple negligence standard applied.  469 N.J. Super. 357, 365 (App. 
Div. 2021).  The Court granted certification.  249 N.J. 550 (2022). 
 
HELD:  The coach’s acts and omissions alleged here are governed by a simple 
negligence standard rather than the heightened standard of recklessness the Court 
applied when one participant injures another during a recreational activity. 
 
1.  In Crawn, the Court considered what a plaintiff-catcher was required to show to 
prove the liability of the defendant-runner, who collided with the plaintiff; the Court 
concluded “that the duty of care applicable to participants in informal recreational 
sports is to avoid the infliction of injury caused by reckless or intentional conduct.”  
136 N.J. at 497-98 (emphasis added).  Later, in Schick, the Court held that “the 
heightened standard of care for causes of action for personal injuries occurring in 
recreational sports should not depend on which sport is involved and whether it is 
commonly perceived as a ‘contact’ or ‘noncontact’ sport.”  167 N.J. at 18-19.  The 
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Court reaffirmed that the heightened standard constituted “the pertinent standard” 
-- regardless of the athletic endeavor -- when “assessing the duty of one sports 
participant to another.”  Id. at 19 (emphasis added).  (pp. 4-6) 
 
2.  Unlike those cases and later cases in which the heightened standard has been 
applied, Fillmyer was not actively participating in the recreational activity at issue; 
short of that, there is no basis upon which a factfinder could conclude Fillmyer was 
participating within the meaning of Crawn and Schick.  Even if Fillmyer was 
actively participating in the practice when plaintiff was injured, it is clear from the 
record that plaintiff was not injured by any activity associated with field hockey.  
Plaintiff was struck by a soccer ball that came from another field.  That undisputed 
fact further demonstrates that plaintiff’s claim is based only on Fillmyer’s 
supervisory role in selecting the timing and location of the team’s informal practice.  
The policies that generated the Court’s decisions in Crawn and Schick do not 
support the application of a recklessness standard here.  The essence of plaintiff’s 
theory of liability -- that Fillmyer chose the wrong place and an unpropitious time to 
commence practice -- is no different than the decisions that might be made by a 
biology teacher taking a class out to study marine life at the beach.  In these and 
other similar settings, parents have the right to expect that teachers and coaches will 
exercise reasonable care when in charge of their children.  (pp. 6-9) 
 
 AFFIRMED and REMANDED to the trial court for further proceedings. 
 
CHIEF JUSTICE RABNER; JUSTICES PATTERSON, SOLOMON, PIERRE-
LOUIS, and FASCIALE; and JUDGE SABATINO (temporarily assigned) join 
in JUDGE FISHER’s opinion. 
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 In this appeal, we consider the standard of care that should apply to a 

coach’s decision to allow a high school field hockey team to practice in an area 

adjacent to an ongoing soccer practice.  We conclude that the coach’s acts and 

omissions alleged here are governed by a simple negligence standard rather 

than the heightened standard of recklessness we applied in Crawn v. Campo, 

136 N.J. 494 (1994), and Schick v. Ferolito, 167 N.J. 7 (2001), when one 

participant injures another during a recreational activity. 

In 2015, plaintiff Morgan Dennehy was a seventeen-year-old high school 

senior and a member of Hightstown High School’s girls’ field hockey team 

coached by defendant Dezarae Fillmyer.  The school’s athletic director had 

arranged afterschool sports practices so that the field hockey team’s practice 

on September 9, 2015, would begin when the boys’ soccer team’s use of the 

turf field ended at 3:45 p.m.  At 3:00 p.m., Fillmyer instructed the offensive 

players on her field hockey team to begin warming up in “the D-zone,” an area 
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between the “continuous athletic field[s]” and the turf field.  A few years 

earlier, a twenty-foot-high ball stopper net had been installed at the ends of the 

turf field to prevent “ball interference” in other areas.  While the offensive 

players on the field hockey team were warming up, at least two soccer balls 

from the soccer practice “landed within the . . . D-zone near [the] field hockey 

players.” 

Because she was a goalie, plaintiff had not been participating in the 

informal activities in the D-zone.  She asked if she could take a shot on goal 

and Fillmyer gave her approval.  As plaintiff was taking a shot, another errant 

soccer ball cleared the ball stopper and struck the base of plaintiff’s skull, 

allegedly causing the injuries of which she complains in this lawsuit. 

Plaintiff filed this suit against Fillmyer, the board of education, the 

school, its athletic director, and others.  Plaintiff asserted that she sustained 

injuries through defendants’ alleged failures to supervise; prevent potential and 

foreseeable dangerous conditions; provide appropriate safeguards; and post 

suitable warnings of potentially dangerous conditions.  After the completion of 

discovery, defendants moved for summary judgment.  In opposing summary 

judgment, plaintiff argued defendants owed her a duty of reasonable 

supervisory care.  Agreeing with defendants, the trial judge held that plaintiff 

was required to show defendants’ acts or omissions rose at least to the degree 
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of recklessness described in Crawn, 136 N.J. at 507-08, and Schick, 167 N.J. at 

18-20.  Applying that heightened standard, the trial judge determined that the 

allegations could not support a claim of intentional or reckless conduct. 

Plaintiff appealed, challenging only the judge’s determination that a 

recklessness standard applied to Fillmyer’s alleged acts and omissions.  In a 

published opinion, the Appellate Division reversed, finding the Crawn 

recklessness standard was inapplicable because Fillmyer “was not a co-

participant” and holding that a simple negligence standard applied because 

plaintiff’s claim was that Fillmyer failed to properly “supervise and oversee 

the participants of the sport” assigned to her for instruction.  Dennehy v. E. 

Windsor Reg’l Bd. of Educ., 469 N.J. Super. 357, 365 (App. Div. 2021). 

We granted certification, 249 N.J. 550 (2022), and now reject Fillmyer’s 

contention that she was entitled to the application of a recklessness standard in 

these circumstances, a position supported by the New Jersey Civil Justice 

Institute as amicus curiae.  We instead agree with plaintiff’s argument, which  

the New Jersey Association for Justice similarly urges, that her claims should 

be governed by a simple negligence standard. 

In Crawn, we considered what a plaintiff-catcher -- injured during a 

regularly scheduled but informal softball game -- was required to show to 

prove the liability of the defendant-runner, who collided with the plaintiff 
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while attempting to score.  136 N.J. at 497-98.  In rejecting application of 

either a simple negligence standard on the one hand or complete immunity on 

the other, we recognized two policy reasons -- “the promotion of vigorous 

participation in athletic activities” and the avoidance of “a flood of litigation,” 

id. at 501 -- and concluded “that the duty of care applicable to participants in 

informal recreational sports is to avoid the infliction of injury caused by 

reckless or intentional conduct,” id. at 497 (emphasis added).  That standard, 

we noted, was “driven by the perception that the risk of injury is a common 

and inherent aspect of informal sports activity.”  Id. at 500. 

Later, in Schick, perceiving that “Crawn may have left open the question 

of whether the recklessness standard should apply generally to conduct in 

recreational sporting contexts, including golf,” 167 N.J. at 10-11, we 

considered whether Crawn’s recklessness standard should apply to a 

defendant-golfer whose “unannounced and unexpected . . . ‘mulligan’” struck 

another golfer.  Id. at 10.  Reiterating our concern in Crawn -- that “a legal 

duty of care based on the standard of what, objectively, an average reasonable 

person would do under the circumstances is illusory, and is not susceptible to 

sound and consistent application on a case-by-case basis,” id. at 13 (quoting 

Crawn, 136 N.J. at 507-08) -- we held that “the heightened standard of care for 

causes of action for personal injuries occurring in recreational sports should 
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not depend on which sport is involved and whether it is commonly perceived 

as a ‘contact’ or ‘noncontact’ sport.”  Id. at 18-19.  We reaffirmed that the 

heightened standard “represented the enunciation of a more modern approach 

to our common law in actions for personal injuries that generally occur during 

recreational sporting activities” and constituted “the pertinent standard” -- 

regardless of the athletic endeavor -- when “assessing the duty of one sports 

participant to another.”  Id. at 19 (emphasis added). 

In Schick, we recognized that the recklessness standard applied to more 

than just those sporting and recreational activities involved there and in 

Crawn, and we more recently applied the recklessness standard to a collision 

between a skier and a snowboarder.  See Angland v. Mountain Creek Resort, 

Inc., 213 N.J. 573, 590 (2013).  The Appellate Division has found the 

heightened standard applicable to a claim based on an injury occurring during 

a lacrosse game, C.J.R. v. G.A., 438 N.J. Super. 387, 398 (App. Div. 2014), as 

well as injuries resulting from collisions between skydivers, Dare v. Freefall 

Adventures, Inc., 349 N.J. Super. 205, 214 (App. Div. 2002), and between 

roller skaters, Calhanas v. S. Amboy Roller Rink, 292 N.J. Super. 513, 523 

(App. Div. 1996). 

But, unlike all those cases, Fillmyer was not actively participating in the 

recreational activity at issue.  Plaintiff alleges tortious conduct by Fillmyer 
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only as to her choice of the location of the impromptu workout prior to the 

scheduled practice and her failure to supervise her players as they waited their 

turn on the turf field.  Fillmyer argues that Crawn’s recklessness standard 

should be extended to apply to the acts and omissions of instructors and 

coaches like herself regardless of the circumstances. 

With the exception of Rosania v. Carmona, 308 N.J. Super. 365 (App. 

Div. 1998), which we will discuss in greater detail momentarily, our case law 

has not focused on a coach or instructor actively participating in the sporting 

activity when the injury occurred.  Nor do we accept the invitation here to 

opine broadly on the circumstances that may generate liability for coaches or 

instructors or to ascertain when their acts or omissions should be assessed by a 

standard other than simple negligence.  We choose instead to define the 

standard that applied to Fillmyer under the limits of the allegations presented 

by plaintiff, and we leave for another time the fixing of appropriate standards 

to govern the myriad ways in which the multi-faceted roles played by coaches 

and instructors may cause an injury to a participant. 

And so, it is appropriate to start our analysis by stating what is not 

before us.  This case, for example, does not present facts like those considered 

by the Appellate Division in Rosania, where a karate instructor injured a 

student by kicking him in the head during a sparring match.  Id. at 369.  The 
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court there held that the heightened standard for co-participants would apply -- 

focusing on the instructor’s injury-causing conduct rather than his position or 

title -- if it could be shown that kicking was permitted by the dojo’s rules and 

made known to the plaintiff.  Id. at 368.   

We reject Fillmyer’s argument that she was “participating” in her team’s 

informal pre-practice warmups in the same sense that the karate instructor in 

Rosania was “participating” when he kicked his student.  There is no 

allegation that Fillmyer was wielding a field hockey stick or otherwise actively 

engaged in the preliminary practice with her players when plaintiff’s injury 

occurred; short of that, there is no basis upon which a factfinder could 

conclude Fillmyer was participating within the meaning of Crawn and Schick. 

Even if Fillmyer was actively participating in the practice when plaintiff 

was injured, it is clear from the record that plaintiff was not injured by a batted 

field hockey ball, an errant swing of a field hockey stick, or any other activity 

associated with that sport.  Plaintiff was struck by a soccer ball that came from 

another field.  That undisputed fact further demonstrates that plaintiff’s claim 

is based only on Fillmyer’s supervisory role in selecting the timing and 

location of the team’s informal practice.   

In accepting the truth of plaintiff’s allegations -- because we are 

reviewing a summary judgment, see Brill v. Guardian Life Ins. Co. of Am., 
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142 N.J. 520, 540 (1995) -- we conclude the policies that generated our 

decisions in Crawn and Schick do not support the application of a recklessness 

standard to Fillmyer’s choices of whether, where, and when plaintiff and her 

teammates were to participate in drills prior to the practice scheduled by the 

athletic director.  The recognition of a simple negligence standard in these 

circumstances does not place an unreasonable burden “on the free and 

vigorous participation in sports by our youth,” Crawn, 136 N.J. at 501 (quoting 

Nabozny v. Barnhill, 334 N.E.2d 258, 260 (Ill. App. Ct. 1975)), nor is it likely 

to flood our courts with litigation.  Indeed, the essence of plaintiff’s theory of 

liability -- that Fillmyer chose the wrong place and an unpropitious time to 

commence practice -- is no different than the decisions that might be made by 

a biology teacher taking a class out to study marine life at the beach.  In these 

and other similar settings, parents have the right to expect that teachers and 

coaches will exercise reasonable care when in charge of their children and that 

courts will not immunize a teacher’s negligence1 by imposing a higher 

standard of care.2 

 
1  As we observed in Crawn, the imposition of a higher standard of care 
essentially immunizes all conduct falling short of that standard.  136 N.J. at 
502. 
 
2  Whether or to what extent Fillmyer is entitled to any of the defenses and 
immunities contained in the Tort Claims Act, N.J.S.A. 59:1-1 to :12-3, is not 
before us.  Nor does the fact that the Legislature immunized to some extent 
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Of course, our discussion of these issues should not be interpreted as an 

expression or intimation of how a factfinder should decide whether Fillmyer 

was negligent.  We merely hold that Crawn’s recklessness standard does not 

apply in these circumstances and, to that extent, we substantially agree with 

the Appellate Division’s decision that reversed the entry of summary judgment 

in Fillmyer’s favor. 

 The judgment of the Appellate Division is affirmed, and the matter is 

remanded to the trial court for further proceedings. 

 

 CHIEF JUSTICE RABNER; JUSTICES PATTERSON, SOLOMON, 
PIERRE-LOUIS, and FASCIALE; and JUDGE SABATINO (temporarily 
assigned) join in JUDGE FISHER’s opinion. 
  

 
some persons -- those who provide “services or assistance free of charge . . . as 
an athletic coach, manager, or official,” N.J.S.A. 2A:62A-6(a), unless damage 
was caused by that person’s “willful, wanton, or grossly negligent act of 
commission or omission,” id. at -6(c)(1) -- have any particular bearing on our 
decision.  Those provisions do not apply to Fillmyer, who provided her 
coaching services “as part of a public or private educational institution’s 
athletic program.”  Id. at -6(f). 
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Jerald J. Howarth argued the cause for appellants 

(Howarth & Associates, LLC, attorneys; Jerald J. 

Howarth and Purnima D. Ramlakhan, on the briefs). 

 

Claudia J. Gallagher argued the cause for respondent 

(Chance & McCann, LLC, attorneys; Kevin P. 
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The opinion of the court was delivered by 

MESSANO, P.J.A.D. 

 In January 2020, plaintiff W.S. filed this complaint in Gloucester County 

alleging that defendant Derek Hildreth sexually abused him while plaintiff was 

a student at Myron L. Powell Elementary School, a school in the Lawrence 

Township School District (collectively, defendant), and Hildreth was his 

teacher.1  The complaint asserted a cause of action pursuant to the CSAA and 

numerous common law causes of action against Hildreth and defendant.   

In interrogatory answers, plaintiff said Hildreth sexually abused him 

twice during the 1996–97 school term, when plaintiff was in sixth grade; but 

plaintiff did not realize he was injured by Hildreth's sexual abuse until years 

later.   Plaintiff allegedly suffered physical and mental injuries as a result of 

the sexual abuse and attempted suicide in April and November 2016.  

 
1  We use initials pursuant to subsection (f)(2) of the Child Sexual Abuse Act 

(CSAA), N.J.S.A. 2A:61B-1. 
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 After the complaint was filed, defendant discovered that in January 

2017, plaintiff had moved in Cumberland County for leave to file a late notice 

of claim under the Tort Claims Act, N.J.S.A. 59:1-1 to 12-3 (TCA).  On March 

22, 2017, the judge denied plaintiff's motion "without prejudice."  In his 

written decision supporting the order, the judge found that plaintiff reached the 

age of eighteen around 2004, and he began telling others of his sexual abuse at 

Hildreth's hands in 2016.  The judge quoted the CSAA, noting that a cause of 

action did not accrue until "the time of reasonable discovery of the injury and 

its causal relationship to the act of sexual abuse."  N.J.S.A. 2A:61B-1(b) 

(2017).   

 However, the judge concluded the motion record did "not establish a 

basis for tolling the accrual of the cause of action beyond plaintiff's eighteenth 

birthday," "let alone until April 2016, or thereafter."  The judge's order 

provided: 

Plaintiff may refile the motion "supported by 

affidavits based upon personal knowledge of the 

affiant," or other competent evidence, "showing 

sufficient reasons constituting extraordinary 

circumstances" for his failure to file a notice of claim 

within ninety days of the accrual of his cause of 

action, and showing that his motion was filed within a 

reasonable time thereafter.  In the event plaintiff 

refiles his motion, his original motion filing date of 

January 20, 2017[,] will be preserved.   
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Plaintiff did not refile a motion for leave to file a late notice of claim under the 

TCA.  Instead, plaintiff filed this complaint nearly three years later.   

Defendant moved to dismiss because plaintiff failed to file a timely 

notice of claim as required by the TCA.  See N.J.S.A. 59:8-8(a) (generally 

requiring a claimant to file a notice of claim "with the public entity within 

[ninety] days of accrual of the claim"); N.J.S.A. 59:8-9 (permitting the filing 

of a late notice of claim for "sufficient reasons constituting extraordinary 

circumstances" and the lack of substantial prejudice to public entity).  

Defendant contended that assuming arguendo plaintiff's cause of action 

accrued in 2016:  1) plaintiff failed to file the requisite notice of claim under 

the TCA, even though the Cumberland County judge accorded him the 

opportunity to do so; and 2) amendments to the CSAA, the TCA, and the 

addition of new statutes of limitations for claims involving sexual abuse (the 

Amendments2), including the elimination of the need to file a notice of claim 

against public employees and entities for allegations of sexual abuse, did not 

apply retroactively to causes of action that accrued before the Amendments' 

effective date, December 1, 2019.   

Although the motion judge agreed the Amendments did not apply 

retroactively to claims that accrued prior to December 1, 2019, he concluded 

 
2  L. 2019, c. 120 (Chapter 120), and L. 2019, c. 239 (Chapter 239). 
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the Amendments applied to "any cause of action filed prior to th[e] effective 

date that has not yet been finally adjudicated or dismissed by a court as of that 

effective date."  See c. 239, § 2 (alteration in original).  The judge reasoned 

that plaintiff's prior motion for leave to file a late notice of claim was denied 

without prejudice, therefore, plaintiff's "cause of action," although "filed prior 

to th[e] effective date" of the Amendments, had "not yet been finally 

adjudicated or dismissed."  Ibid.  Therefore, the Amendments applied, and 

plaintiff was not required to file a notice of tort claim.  Defendant moved for 

reconsideration, which the judge denied. 

By leave granted, defendant now appeals from the orders denying its 

motion to dismiss the complaint and for reconsideration.3  It argues that 

although the Amendments eliminated the TCA's notice of claim requirement 

for lawsuits arising out of allegations of sexual abuse, that provision does not 

apply retroactively to any claim accruing prior to December 1, 2019.  Because 

plaintiff's claim accrued at the latest in 2016, defendant argues the complaint 

must be dismissed for plaintiff's failure to file a notice of claim.   

We disagree and affirm, albeit for reasons other than those expressed by 

the motion judge.  See Hayes v. Delamotte, 231 N.J. 373, 387 (2018) ("[I]t is 

 
3  Defendant Hildreth did not appear in the Law Division and has not 

participated in this appeal. 
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well-settled that appeals are taken from orders and judgments and not from 

opinions, oral decisions, informal written decisions, or reasons given for the 

ultimate conclusion." (quoting Do-Wop Corp. v. City of Rahway, 168 N.J. 

191, 199 (2001))).  Simply put, the Amendments became effective on 

December 1, 2019, and plaintiff's complaint, which otherwise would have been 

time-barred, was resuscitated under the newly enacted statute of limitations in 

N.J.S.A. 2A:14-2a.  Additionally, plaintiff's timely complaint was now subject 

to the newly enacted N.J.S.A. 59:8-3(b), which specifically eliminated the 

need to file a notice of claim in advance of filing suit.   

I. 

 "[W]hen analyzing pure questions of law raised in a dismissal motion . . 

. we undertake a de novo review."  Smith v. Datla, 451 N.J. Super. 82, 88 

(App. Div. 2017) (citing Royster v. N.J. State Police, 227 N.J. 482, 493 

(2017); Town of Kearny v. Brandt, 214 N.J. 76, 91 (2013)).  We apply the 

same standard of review to issues of statutory interpretation.  Brugaletta v. 

Garcia, 234 N.J. 225, 240–41 (2018) (citing Verry v. Franklin Fire Dist. No. 1, 

230 N.J. 285, 294 (2017)).   

Our "objective . . . 'is to effectuate legislative intent,' and '[t]he best 

source for direction on legislative intent is the very language used by the 

Legislature.'"  Bozzi v. City of Jersey City, 248 N.J. 274, 283 (2021) 
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(alteration in original) (quoting Gilleran v. Twp. of Bloomfield, 227 N.J. 159, 

171–72 (2016)).  "If the language is clear, the court's job is complete."  Ibid. 

(quoting In re Expungement Application of D.J.B., 216 N.J. 433, 440 (2014)).  

"Where the plain meaning does not point the court to a 'clear and unambiguous 

result,' [the court] then considers extrinsic evidence from which it hopes to 

glean the Legislature's intent."  TAC Assocs. v. N.J. Dep't of Env't Prot., 202 

N.J. 533, 541 (2010) (quoting Bedford v. Riello, 195 N.J. 210, 222 (2008)).   

"Included within the extrinsic evidence rubric are legislative history and 

statutory context, which may shed light on the drafters' motives."  Ibid. (citing 

Aponte-Correa v. Allstate Ins. Co., 162 N.J. 318, 323 (2000)); see also Spade 

v. Select Comfort Corp., 232 N.J. 504, 515 (2018) ("We construe the words of 

a statute 'in context with related provisions so as to give sense to the 

legislation as a whole.'" (quoting N. Jersey Media Grp., Inc. v. Twp. of 

Lyndhurst, 229 N.J. 541, 570 (2017))).  When, as here, it is necessary to 

"interpret[] multiple statutes touching upon the same subject . . . [w]e must 

attempt to harmonize the provisions of all statutes that the Legislature has 

enacted affecting the subjects involved."  Nw. Bergen Cnty. Utils. Auth. v. 

Donovan, 226 N.J. 432, 444 (2016) (citing Brandt, 214 N.J. at 98). 

We consider these well-known tenets in construing the Amendments as 

applied to these facts. 
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II. 

 In May 2019, the Legislature passed Chapter 120, which became 

effective on December 1, 2019.  The Legislature intended to "extend the 

statute of limitations in civil actions for sexual abuse claims . . .  [and] also 

expand the categories of potential defendants in civil actions, and for some 

actions permit retroactive application of standards of liability to past acts of 

abuse for which liability did not previously exist."  Statement to S. Comm. 

Substitute for S. 477 (Mar. 7, 2019) (Committee Statement).  Chapter 120 

amended several statutes, including the TCA, the CSAA, and the Charitable 

Immunity Act (CIA), N.J.S.A. 2A:53A-7 to -11, and it also enacted entirely 

new statutes of limitations for tort claims arising from sexual abuse and 

exploitation.  

 Prior to passage of the Amendments, claims brought under the CSAA 

needed to be filed within two years of a plaintiff's reasonable discovery of the 

injury caused by the alleged sexual abuse.  See Hardwicke v. Am. Boychoir 

Sch., 188 N.J. 69, 100 (2006) (citing N.J.S.A. 2A:61B-1(b) (2006)).  Section 2 

of Chapter 120 enacted a new provision, now codified as N.J.S.A. 2A:14-2a, 

that extended the statute of limitations for civil tort actions arising out of 

sexual abuse of minors.   

Every action at law for an injury resulting from 

the commission of sexual assault, any other crime of a 
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sexual nature, a prohibited sexual act . . . or sexual 

abuse . . . against a minor under the age of [eighteen] 

that occurred prior to, on or after [December 1, 2019,] 

shall be commenced within [thirty-seven] years after 

the minor reaches the age of majority, or within seven 

years from the date of reasonable discovery of the 

injury and its causal relationship to the act, whichever 

date is later. 

 

[N.J.S.A. 2A:14-2a(a)(1) (emphasis added).]4 

 

As a result, regardless of when the cause of action accrued, i.e., when it 

was reasonably discoverable that the sexual abuse of a child caused injuries, a 

complaint is timely if filed before the plaintiff reaches fifty-five years of age.5  

Therefore, plaintiff's complaint alleging he was sexually abused as a minor 

prior to December 1, 2019, was not time-barred because it was filed well 

before plaintiff's fifty-fifth birthday.  See Committee Statement at 1 (as to 

 
4  Section 2 of Chapter 120 also expanded the statute of limitations for causes 

of action arising from sexual crimes committed against adults "that occurred 

prior to, on or after [December 1, 2019]" to seven years.  See N.J.S.A. 2A:14-

2a(b)(1) (emphasis added); see also Committee Statement at 4.  Chapter 120, 

Section 9 also created a new two-year statute of limitations for both child and 

adult victims of sexual abuse whose causes of action would otherwise be time-

barred under the newly extended statutes of limitations created by § 2, 

allowing any such suit to be filed within two years of the Amendments' 

effective date.  See N.J.S.A. 2A:14-2b(a); Committee Statement at 7.  

  
5  Nevertheless, somewhat inexplicably, the Legislature defined the accrual 

date for causes of action pursuant to N.J.S.A. 2A:30B-1, child exploitation, as 

"the time of reasonable discovery of the injury and its causal relationship to 

the act."  See c. 120, § 3.  It nevertheless made the cause of action subject to 

the newly enacted statute of limitations, N.J.S.A. 2A:14-2a.  Ibid.   
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child victims:  "For abuse that occurred prior to . . . the bill's effective date, a 

lawsuit would need to be . . . (filed by the victim's [fifty-fifth] birthday), or 

within seven years of discovering the injury . . . if the end date of the seven-

year period would occur after the victim turns [fifty-five] years of age.").   

Defendant does not contend otherwise.  Instead, defendant argues the 

Amendments' elimination of the TCA's requirement that a notice of claim be 

served on a public employee or entity within ninety days of the accrual of a 

cause of action still applies to claims that accrued prior to December 1, 2019.  

To properly consider the argument, we need to consider other provisions of 

Chapter 120 and take note of Chapter 239.     

Chapter 120, Sections 2, 5, and 6, amended provisions of the CIA and 

made those changes subject to the new statutes of limitation.  Section 5 

amended the CIA to provide there would be no organizational immunity for 

sexual abuse claims based on "willful, wanton or grossly negligent act[s] of 

commission or omission, including sexual assault" and "any crime of a sexual 

nature."  N.J.S.A. 2A:53A-7(c).  Additionally, Section 6 of Chapter 120 

amended N.J.S.A. 2A:53A-7.5, to extend the statute of limitations for claims 

under N.J.S.A. 2A:53A-7.4, which makes charitable organizations liable for 

acts of negligence in employee hiring, supervision or retention that result in 
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sexual abuse of a minor.6  The Legislature intended that these changes to the 

CIA apply retroactively.  See Committee Statement at 2–3.   

 Defendant's contention requires examination of two other provisions of 

Chapter 120 which amended the TCA.  Section 7 added an entirely new 

provision to the TCA, codified as N.J.S.A. 59:2-1.3, which eliminated public 

entity immunity for injuries resulting from sexual abuse by providing: 

 Notwithstanding any other provision of law to the 

contrary, including but not limited to the [TCA], a 

public entity is liable in an action at law for an injury 

resulting from the commission of sexual assault, any 

other crime of a sexual nature, a prohibited sexual act  

. . .  or sexual abuse . . . . 

 

[L. 2019, c. 120, § 7.] 

 

Finally, we come to the other critical change the Amendments made to 

the TCA for purposes of this appeal.  Prior to December 1, 2019, N.J.S.A. 

59:8-3 barred all actions against public entities and employees "unless the 

claim . . .  [was] presented in accordance with" the notice of claim provisions 

of the TCA, including the time requirements of N.J.S.A. 59:8-8 and -9.  

 
6  When N.J.S.A. 2A:53A-7.4 was enacted in 2005 and made effective in 2006, 

the Legislature determined it should apply only prospectively.  See L. 2005, c. 

264.  However, Section 6 of Chapter 120 made this provision of the CIA 

applicable "to all civil actions . . . resulting from an act that occurred prior to 

[December 1, 2019]," and made such lawsuits "subject to the statute of 

limitations" in N.J.S.A. 2A:14-2a.  N.J.S.A. 2A:53A-7.5(b). 
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Section 8 of Chapter 120 added a new subsection to N.J.S.A. 59:8-3, which 

states:  "The procedural requirements of this chapter shall not apply to an 

action at law for an injury resulting from the commission of sexual assault, any 

other crime of a sexual nature, a prohibited sexual act . . . or sexual 

abuse . . . ."  L. 2019, c. 120, § 8, now codified as N.J.S.A. 59:8-3(b).  

The Committee Statement explains the Legislature's purpose in enacting 

these two amendments to the TCA. 

Section 7 – Child and Adult Victims:  This 

section provides that the [TCA], or any other law, that 

may provide some form of governmental immunity 

from lawsuits based on injuries resulting from acts of 

sexual abuse are inapplicable, so that any public entity 

. . . may be held liable in any such suit in the same 

manner as a private organization. 

 

Section 8 – Child and Adult Victims:  This 

section eliminates the [TCA's] two-year statute of 

limitations period, set forth in N.J.S.[A.] 59:8-8, for 

bringing a sexual abuse lawsuit against a public entity, 

as well as any of the act’s procedural requirements, 

such as the [ninety]-day period for filing notice of a 

claim of liability against a public entity for such 

lawsuits; the process of filing a lawsuit with service 

upon the liable public entity or entities would thus be 

the same as when suing a private organization.  Public 

entities would also be subject, just like a private 

organization, to the new, extended statute of 

limitations periods for child and adult victims of abuse 

detailed in section 2 (child victim – suit must be filed 

by the [fifty-fifth] birthday, or within seven years of 

discovering the injury; adult victim – suit must be 

filed within seven years of discovering the injury). 
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[Committee Statement at 7 (emphasis added).] 

 

The Committee Statement does not expressly address the retroactivity of these 

changes to the TCA.   

Governor Murphy signed Chapter 120 into law on May 13, 2019, but his 

signing statement noted an "error" in the new law that "fail[ed] to establish a 

standard of proof for cases involving claims filed against public entities."  

Governor's Statement to S. Comm. Substitute for S. 477 (May 13, 2019).  The 

Governor said he had "received assurances that the Legislature will correct this 

omission by clarifying that public entities should be held to the same standard 

of liability that is applied to religious and nonprofit organizations.  Applying a 

different standard would be unjustified."  Ibid.  In response, the Legislature 

enacted Chapter 239.   

Chapter 239 amended Section 7 of Chapter 120 and limited its scope.  

Mirroring the changes already made to the CIA, Chapter 239 clarified that the 

TCA does not provide immunity for actions alleging sexual abuse "caused by a 

willful, wanton[,] or grossly negligent act of the public entity or public 

employee," and, if the victim was a minor, "caused by the negligent hiring, 

supervision or retention of any public employee."  L. 2019, c. 239, § 1 (now 

codified as N.J.S.A. 59:2-1.3(a)).  Chapter 239 further provided that "[e]very 

action at law" brought under N.J.S.A. 59:2-1.3(a) "shall be subject to the 



A-2066-20 
 

 

14 

statute of limitations set forth in [N.J.S.A. 2A:14-2a], and may be brought 

during the two-year period set forth in [N.J.S.A. 2A:14-2b]."  Ibid. (now 

codified as N.J.S.A. 59:2-1.3(b)). 

Importantly for our purposes, Chapter 239,  Section 2 provided that the 

"act shall take effect on December 1, 2019," the same effective date as Chapter 

120, and "shall apply to any cause of action filed on or after that date , as well 

as any cause of action filed prior to that effective date that has not yet been 

finally adjudicated or dismissed by a court as of that effective date."  L. 2019, 

c. 239, § 2 (emphasis added).  Notably, Chapter 239 made no changes to the 

new N.J.S.A. 59:8-3(b), which eliminated all "procedural requirements of" the 

TCA for any "action at law for an injury resulting from the commission of 

sexual assault, any other crime of a sexual nature, a prohibited sexual act . . ., 

or sexual abuse . . . ."   

A. 

The motion judge seized upon Section 2 of Chapter 239 to deny 

defendant's motion.  While concluding the Amendments were not intended to 

apply retroactively to claims that accrued prior to December 1, 2019, the judge 

determined plaintiff's claim was not "finally adjudicated or dismissed" by that 

date, because plaintiff's 2017 motion to file a late notice of claim was denied 

without prejudice.  We disagree with this reasoning. 
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Simply put, plaintiff never filed "a cause of action" in 2017, much less 

"a cause of action" that was not yet "finally adjudicated or dismissed" prior to 

December 1, 2019.  c. 239, § 2.  Plaintiff's 2017 motion to file a late notice of 

claim sought relief which at that time was a mandatory predicate to the filing 

of most tort complaints against a public entity or employee.  See, e.g., State v. 

J.R.S., 398 N.J. Super. 1, 5–6 (App. Div. 2008) ("Although the filing of a tort 

claims notice under N.J.S.A. 59:8-8 is an indispensable jurisdictional 

prerequisite to the prosecution of common law tort claims against a public 

entity, the mere serving of this notice upon the public entity does not amount 

to the commencement of 'civil litigation.'" (citing Velez v. City of Jersey City, 

180 N.J. 284, 289 (2004))).  Although we disagree with the motion judge's 

reasoning, we nevertheless affirm the orders under review.    

B. 

Defendant contends that the Legislature did not expressly provide for 

N.J.S.A. 59:8-3(b) — the elimination of the TCA's "procedural requirements" 

for sexual abuse cases — to apply to causes of action that accrued before 

December 1, 2019.  Defendant argues that by setting a prospective effective 

date, the Legislature signaled its intention that the Amendments apply 

prospectively and not retroactively to causes of action that accrued prior to the 

effective date.  See, e.g., State v. J.V., 242 N.J. 432, 444 (2020) ("The 
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Legislature's postponement of [the statute's] effective date is clear evidence 

that the Legislature intended the statute to apply prospectively only.") ;  James 

v. N.J. Mfrs. Ins. Co., 216 N.J. 552, 574–75 (2014) (holding use of "effective 

date" in legislation signaled intention to reform contracts of insurance as of 

that date but did not make statute retroactively apply to accidents that occurred 

prior to the effective date).   

Defendant also notes that other provisions of Chapter 120, such as the 

new statutes of limitations for sexual abuse cases, were made explicitly 

retroactive, and Chapter 239, which dealt with TCA immunities and had the 

same effective date as Chapter 120, only applied prospectively, i.e., "to any 

cause of action filed on or after that date," or with limited retroactivity, to "any 

cause of action filed prior to that effective date that has not yet been finally 

adjudicated or dismissed by a court as of that effective date."  L. 2019, c. 239, 

§ 2.   

Defendant also argues that even if the Legislature intended N.J.S.A. 

59:8-3(b) to apply retroactively to claims that accrued prior to its effective 

date, retroactive application would be manifestly unjust, because it would be 

contrary to the "legitimate state interests in adhering to strict TCA notice 

compliance." Defendant relies extensively on our decision in Serrano v. 

Gibson, 304 N.J. Super. 314 (App. Div. 1997), to advance this argument.  
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However, we conclude it is unnecessary to address the Amendments' 

retroactivity under the facts of this case.   

Initially, the Legislature enacted an entirely new statute of limitations 

for claims based on child sexual assault, abuse, and exploitation that occurred 

"prior to, on or after" December 1, 2019.  N.J.S.A. 2A:14-2a(a)(1) (emphasis 

added).  The Legislature did not amend that provision of the CSAA that 

defines the accrual date of a cause of action under the statute as "the time of 

reasonable discovery of the injury and its causal relationship to the act of 

sexual abuse."  N.J.S.A. 2A:61B-1(b).  But, Chapter 120 made any action 

brought under the CSAA subject to the new statutes of limitation.    

This legislative action intentionally resuscitated claims, like plaintiff's, 

that had accrued prior to December 1, 2019, and otherwise would have been 

time-barred under the prior statute of limitations.  The Committee Statement's 

"summary of the bill's provisions . . . details [the legislation's] scope and 

application to lawsuits which could be filed beginning on December 1, 2019."  

Committee Statement at 1 (emphasis added).  The Legislature clearly intended 

that plaintiff's 2020 complaint was in the universe of lawsuits to which 

Chapter 120 would apply. 

As to complaints alleging sexual abuse filed after December 1, 2019, the 

amendment to N.J.S.A. 59:8-3 removed the previous absolute bar to lawsuits 
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against public employees and entities "unless the claim . . . [was] presented in 

accordance with the procedure set forth in" the TCA.  N.J.S.A. 59:8-3 (2019).  

Instead, the Legislature enacted new subsection (b), which eliminated all 

"procedural requirements" of the TCA for claims of sexual abuse.  As noted, 

the later enacted Chapter 239 did not amend what was to become N.J.S.A. 

59:8-3(b).   

As a result, as of December 1, 2019, there was no longer any 

precondition for a plaintiff alleging sexual abuse as a minor by a public 

employee or public employer to file a notice of claim under the TCA before 

filing suit, regardless of when the cause of action accrued.  Those claims are 

subject to the new statute of limitations contained in N.J.S.A. 2A:14-2a(a)(1), 

for which the Legislature chose to permit timely filing of a complaint before a 

plaintiff reaches the age of fifty-five, regardless of when the events occurred, 

i.e., "prior to, on or after" December 1, 2019, and without regard to when the 

cause of action accrued.7  Accordingly, plaintiff's complaint was timely filed 

 
7  We recognize that N.J.S.A. 2A:14-2a(1) also permits a child sexual abuse 

victim to file a claim within seven years of accrual, i.e., "from the date of 

reasonable discovery of the injury and its causal relationship to the act," if 

later than the plaintiff having attained the age of fifty-five.  We suppose it is 

theoretically possible that child sexual abuse plaintiffs may not reasonably 

discover their injury was causally related to an act of sexual abuse until they 

were forty-eight years of age or older, in which case the accrual date of their 

cause of action would have consequences vis-a-vis the new statute of 
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under the new statute of limitations governing his claims, and he was under no 

obligation to file a notice of tort claim as a prerequisite to suit.8 

To the extent we have not addressed defendant's other claims, they lack 

sufficient merit to warrant discussion in a written opinion.  R. 2:11-3(e)(1)(E). 

 Affirmed. 

     

 

limitations.  But, a suit that was timely filed at that point would be subject to 

N.J.S.A. 59:8-3(b), meaning it could be initiated without the plaintiff having 

served a notice of claim under the TCA. 

    
8  We hasten to add that we limit our holding to the facts of this case, which 

involve violations of the CSAA and other common law claims based on 

allegations of sexual abuse when plaintiff was a minor.  As we observed in 

note four above, Chapter 120 also adopted a new statute of limitations for 

"[e]very action at law for an injury resulting from the commission of sexual 

assault or any other crime of a sexual nature against a person [eighteen] years 

of age or older that occurred prior to, on or after" December 1, 2019.  N.J.S.A. 

2A:14-2a(b)(1).  Those suits "shall be commenced within seven years from the 

date of reasonable discovery of the injury and its causal relationship to the 

act," i.e., the date of accrual.  Ibid.  We specifically refrain from conducting a 

retroactivity analysis regarding N.J.S.A. 59:58-3(b) under the following 

circumstances, for example:  1) an adult victim of a sexual crime filed a timely 

suit against a public entity or employee after December 1, 2019, for a cause of 

action that accrued prior to that date; and 2) failed to file a timely notice of 

claim under N.J.S.A. 59:8-8(a), i.e., "within [ninety] days of accrual of the 

claim."   
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59 (NJ Tort Claims Act), and Section 1983 and New Jersey Civil 
Rights Act (NJCRA) claims.  
 
In 2018, Tracey was one of 34 Attorneys from across the State to 
be awarded the Professional Lawyer of the Year Award. 
 
Tracey is a member of the NJSBA Civil Trial Bar Committee and 
former co-chair of the Automobile Litigation and No-Fault Special 
Committee. She served two (2 year) terms on the NJSBA Nominating 
Committee, two terms as an Investigator for the Office of Attorney 
Ethics-District VII, and previously served on the Fee Arbitration 
Committee.  
 
She is a past chair of American Association of Justice (AAJ) Civil 
Rights Section, current co-chair of NJAJ Civil Rights Section, and 
a member of NJAJ Diversity & Inclusion Section. She is also a 
Member of the NJAJ Board of Governors.  
 
She currently serves as an arbitrator for the Mercer County 
Superior Court.  
 
Tracey has lectured for the NJSBA, NJAJ, NY State Trial Lawyers 
Association and AAJ on various legal topics, involving the NJ Tort 
Claims Act; Civil Rights/Section 1983 Litigation, and 
Municipal/Monell Liability. 
 
Tracey graduated from Rutgers University - School of Law in 2002. 
She was an Appellate Law Clerk to the late Honorable Dennis J. 
Braithwaite, J.A.D., and interned for Magistrate Ronald Hedges, 
U.S.M.J. 
 
She is admitted to the New York, New Jersey, and District of New 
Jersey bars. 
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Craig J. Hubert
Co-Managing Partner, Executive Committee

Phone: 609.275.0400

Fax: 609.275.4511

CHubert@szaferman.com

101 Grovers Mill Road

Suite 200

Lawrenceville, NJ 08648

Practice Areas
Personal Injury

Areas of Focus

Auto Accidents

Catastrophic Injuries

Child Abuse Victims

Compensation for Victims of

Crime

Defective Products

Juvenile Law & Delinquency

Nursing Home Negligence

Personal Injury

Products Liability

Slip & Fall

Traumatic Brain Injury

Victims of Clergy Abuse

Victims of Sexual Assault

Victims Rights

 609-275-0400
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 Biography

Craig J. Hubert is Co-Managing Partner in the �rm and is a member of the Executive Management

Committee. A distinguished trial attorney whose practice focuses on personal injury, he represents

clients in complex litigation involving serious accidents, nursing home negligence, products liability,

and unsafe premises, as well as victims of criminal acts, sexual assault and child abuse. His

representation has resulted in over $100 million in recoveries on behalf of his clients.

Craig has been certi�ed by the Supreme Court of New Jersey as a Civil Trial Attorney and Criminal Trial

Attorney. Less than 1% of all attorneys state-wide carry such a certi�cation. He has been included in the

list of New Jersey Super Lawyers™, a list issued by Thomson Reuters every year since 2005. The award is

given after a rigorous selection process that includes both professional achievement and peer

recognition.  Craig has also been selected through a diligent process involving endorsement from peer

attorneys to the list of the Best Lawyers in America® issued by BL Rankings, LLC, every year since 2013.

He was honored by Best Lawyers as a 2019 “Lawyer of the Year” for Personal Injury-Plaintiffs in the

Princeton-Metro region.

Craig was elected President of the Mercer County Bar Association in 2005 and the association

recognized him as the “2016 Professional Lawyer of the Year” and was was honored with the bar’s

highest honor, the Michael J. Nizolek Award in 2019.  In 2004, the Mercer County American Inn of Court

named Craig “Attorney of the Year,” for his efforts in advancing the fundamental tenets of ethics and

civility in the legal profession.

Craig has been a Trustee to the New Jersey State Bar Association for the past four years and serves as

the chairperson to certain committees in the New Jersey State Bar Association.

Prior to private practice, Craig clerked for Mercer County Superior Court Civil Presiding Judge Honorable

Neil H. Shuster and was a trial attorney for the Mercer County Prosecutor’s Of�ce. He has argued before

the New Jersey Supreme Court and has handled numerous matters in the Appellate Division resulting

in published decisions. He also regularly appears in federal court. He is the current Municipal Prosecutor

for Pennington Borough.

Craig received his Juris Doctor from Seton Hall University School of Law and his B.A. from the University

of Wisconsin.

 Bar Admissions

https://www.szaferman.com/szaferman-lakind-attorneys-listed-among-2019-best-lawyers-in-america/
https://www.szaferman.com/wp-content/uploads/2016/05/Craig-J.-Hubert-MCBA-2016-Professoinal-Lawyer-of-the-Year.pdf
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New Jersey

U.S. District Court, District of New Jersey

U.S. Court of Appeals, Third Circuit

U.S. Supreme Court

 Honors & Awards

Michael J. Nizolek Award – Mercer County Bar Association, 2019

Lawyer of the Year, Personal Injury Litigation: Plaintiffs, Princeton-Metro – The Best Lawyers in America

List Issued by BL Rankings, LLC, 2019

Professional Lawyer of the Year – Mercer County Bar Association, 2016

The Best Lawyers in America® List Issued by BL Rankings, LLC – Personal Injury Litigation: Plaintiffs,

2013 – 2023

Super Lawyers List Issued by Thomson Reuters – Personal Injury Plaintiff, 2005 – 2022

Attorney of the Year – Mercer County American Inn of Court, 2004

Martindale–Hubbell™ AV Preeminent Rated Attorneys – since 2007

Certi�ed by the Supreme Court of New Jersey as a Civil Trial Attorney and Criminal Trial Attorney

 Education

J.D. – Seton Hall University School of Law

B.A. – University of Wisconsin – Madison

 Previous Employment

Hon. Neil H. Shuster, Law Clerk

Mercer County Prosecutor, 1991 – 1994

Brottman, Graziano & Hubert, P.C., Shareholder

 News & Articles

Attorneys Hubert and Manzo Find Success for Client in Two Injury Cases at Local Schools – May 2021

Craig Hubert Talks Mental Health with “AIR”, Attitudes In Reverse – September 2020

Using Zoom Video Conferencing for Video Depositions – April 2020

Craig Hubert to Receive the Mercer County Bar Association Nizolek Award – Febraury 2020

https://www.bestlawyers.com/lawyers/craig-j-hubert/145010
https://www.szaferman.com/attorneys-hubert-and-manzo-find-success-for-clients-in-two-injury-cases-against-local-schools/
https://www.szaferman.com/craig-hubert-talks-mental-health-with-air-attitudes-in-reverse/
https://www.szaferman.com/using-zoom-video-conferencing-for-depositions/
https://www.szaferman.com/craig-hubert-to-receive-the-mercer-county-bar-association-nizolek-award/
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101 Grovers Mill Road

Suite 200

Lawrenceville, NJ 08648

609-275-0400

AREAS OF PRACTICE

Litigation

Family Law

Personal Injury Law

FOLLOW US

   

NPR-WHYY-Philadelphia ~ August 2017 – N.J. Safe Care Cam Program 

Chasing News (FOX/WWOR-TV), “Tears For Ashley“, March 2017

CBS2-TV-NYC: Nursing Home Contracts Exclusive, July 2016

Craig Hubert Secures $1.25M vs. NJ-DYFS for Adoptive Parents 

Craig Hubert and Team Secure $1.530M for Injured Sherriff’s Family

Nursing Care Facility Settlement for $265,000

Craig Hubert Helps Victim of Bizarre Auto Accident

Victims of Sexual Assault Receive $1-Million from Religious Institution

Trucking Company Settles for $900k for C. Hubert’s Client

Motorcycle Wrongful Death Settles for $1.025-million

Justice for Disabled Inmate Mocked With Fake Executions

Shooting Victim & Family Receive $6 Million Judgment

Brain Injury Victim Resolves Case for $1.05 Million

 Representative Cases

Brief, In the Matter of REGISTRANT J.G., 169 N.J. 304 (2001)

Numerous Appellate Division Arguments, Lefever v. Lull Engineering Co, Inc.,et al,;311 N.J.Super. 1 (App.

Div. 1998)

New Jersey Supreme Court, Argument and Brief, Strube v. Travelers, 142;N.J. 570 (1995)

 Professional Associations

Mercer County Bar Association, Awards Committee – Chair, 2021

Mercer County Bar Association, Judicial & Prosecutorial Committee, 2021

New Jersey State Bar Association, Meeting Arrangements & Programs Committee – Co–Chair, 2021

New Jersey State Bar Association, Membership Committee – Co-Chair, 2021

https://www.szaferman.com/wp-content/uploads/2019/01/logo-white.png
tel:+1-609-275-0400
https://www.szaferman.com/practice-areas/litigation/general-litigation/
https://www.szaferman.com/practice-areas/family-law/
https://www.szaferman.com/practice-areas/personal-injury/
https://www.linkedin.com/company/szaferman-lakind/
https://www.facebook.com/szafermanlakind/
https://www.youtube.com/user/SzafermanLakind
https://twitter.com/szafermanlakind
https://whyy.org/articles/new-jersey-offers-care-cam-to-nursing-home-patients-families/
https://youtu.be/hg3XPvXGCjM?list=PLnZ8LE6IJseVlXo5E3YI5WIL0AdkfPRq9
http://newyork.cbslocal.com/video/3429444-exclusive-nursing-home-contract/
https://www.szaferman.com/craig-hubert-achieves-1-25m-settlement-from-nj-dyfs/
https://www.szaferman.com/1000000-settlement-for-sexual-assault-victims-of-church/
https://www.szaferman.com/900000-for-personal-injury-case-vs-trucking-company/
https://www.szaferman.com/wp-content/uploads/2012/07/Newsletter-Winter-2013-Hubert-article.pdf
https://www.szaferman.com/wp-content/uploads/2013/04/Hubert-brain-injury-case.pdf
https://www.szaferman.com/wp-content/uploads/2013/11/Hubert_In_the_Matter_of_Registrant_J_G_.pdf
https://www.szaferman.com/wp-content/uploads/2013/11/Hubert_Lefever_v_Lull_Industries_Inc.pdf
https://www.szaferman.com/wp-content/uploads/2013/11/Hubert_Strube_v_Travelers.pdf


11/3/22, 2:17 PM Thomas J. Manzo - Szaferman Lakind

https://www.szaferman.com/attorneys/thomas-j-manzo/ 1/4

Thomas J. Manzo
Partner

Phone: 609.275.0400

Fax: 609.779.6073

TManzo@szaferman.com

101 Grovers Mill Road

Suite 200

Lawrenceville, NJ 08648

Practice Areas
Personal Injury

Areas of Focus

Auto Accidents

Catastrophic Injuries

Child Abuse Victims

Compensation for Victims of

Crime

Defective Products

Nursing Home Negligence

Personal Injury

Products Liability

Slip & Fall

Traumatic Brain Injury

Victims of Clergy Abuse

Victims of Sexual Assault

 609-275-0400
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 Biography

Thomas J. Manzo is a Partner with Szaferman Lakind, concentrating his civil trial practice in a variety of

complex personal injury matters ranging from automobile and slip and fall accidents, to victims of

crime, abuse and neglect and products liability. Prior to joining the �rm, Tom served as law clerk to the

Honorable Clarkson S. Fisher, New Jersey Superior Court, Appellate Division.

An active member in the New Jersey State Bar Association, Tom enjoys positions on the Executive

Committee of the Civil Trial Bar Section, the Legislative Committee and on the Meeting Arrangements

and Programs Committee.  He is also a Trustee on the Board for the New Jersey State Bar Foundation,

the charitable arm to the NJSBA. Through the NJSBA, he has lectured to fellow lawyers on topics

including ethical practice and trial strategy.

Tom received his Juris Doctor from Seton Hall University School of Law in 2008. During his last year of

law school, Tom was employed by Seton Hall University as an instructor of �rst year law students,

teaching skills and methods in the context of evidence, constitutional law, property and civil procedure.

Tom received a Bachelor of Arts degree, summa cum laude, from Rutgers University – Rutgers College,

where he majored in French Literature and was a member of Phi Beta Kappa National Honor Society.

A member of both the New Jersey and New York bars, Tom currently resides in central New Jersey with

his wife and children.

 Bar Admissions

New Jersey

New York

 Professional Associations

New Jersey State Bar Association  – Executive Committee for the Civil Trial Bar Section, 2015 – Present,

Legislative Committee, 2015 – Present, Meeting Arrangements and Programs Committee

New Jersey State Bar Foundation – Trustee

 Education
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101 Grovers Mill Road

Suite 200

Lawrenceville, NJ 08648

609-275-0400

info@szaferman.com

AREAS OF PRACTICE

Litigation

Family Law

Personal Injury Law

Workers' Compensation

Law

Business Law

Commercial Real Estate

& Land Use

FOLLOW US

   

J.D. – Seton Hall University School of Law, 2008

B.A. – French Literature, Rutgers University, 2005

Honors: Summa Cum Laude

Honors: Phi Beta Kappa

 Languages

English

French

 Honor & Awards

New Jersey Super Lawyers Rising Stars List issued by Thomson Reuters – Personal Injury: Plaintiff, 2020 –

2022

 News & Articles

How Much is My Case Worth? New Jersey Law Now Requires Auto Insurance Companies to Disclose

Policy Limits – September 2021

Attorneys Hubert and Manzo Find Success for Clients in Two Injury Cases Against Local Schools – May

2021
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https://www.szaferman.com/attorneys-hubert-and-manzo-find-success-for-clients-in-two-injury-cases-against-local-schools/
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15 East Midland Avenue, 
 Suite 3A, 

 Paramus, NJ 07652
hnorton@hallboothsmith.com

Partner

201.614.6352

Practice Areas
Appellate | Arbitration & Mediation | Construction | Governmental Liability | Insurance Coverage | Premises Liability

Harry D. Norton, Jr. is a Partner in our New Jersey office, and he has defended insurers and insureds for more than 40 years.

Harry is sought after by both courts and law firms for his skills as an arbitrator and mediator. He specializes in insurance matters
including personal injury reimbursement claims, premises liability, construction, governmental liability and other disputes. He also
represents clients in arbitration and mediation and on appeal.

Before joining Hall Booth Smith in 2021, he was a Partner at Norton, Sheehy, Murphy & Corrubia, P.C. a law firm in New Jersey.

Harry serves as a Municipal Court Judge in six different municipalities and has served as a Borough Attorney or Special Counsel for
the municipalities of Saddle River, Ramsey and the Village of Ridgefield Park, as well as for the cites of Hackensack, Clifton and
Paterson.

He is a panel attorney for the South Bergen County Joint Insurance Fund, the Municipal Excess Liability Fund for Public Officials and
Employment Practices Liability, and the New Jersey Intergovernmental Insurance Fund for Municipal Liability. He also serves on the
mediation panel for the U.S. District Court for the District of New Jersey.

Earlier in his career, Harry was an Assistant Prosecutor in the Bergen County Prosecutor’s Office, serving as Chief of the Trial
Section and Chief of the Grand Jury Section. He was a law secretary for the Honorable John L. Ard in the Appellate Division of the
Superior Court of New Jersey.

Biography
Experience
Credentials
Publications
Memberships
Recognitions
Presentations
In The News

HALL BOOTH SMITH, P.C

HARRY D. NORTON, JR.

https://hallboothsmith.com/page/appellate/
https://hallboothsmith.com/page/alternative-dispute-resolution-arbitration/
https://hallboothsmith.com/page/construction/
https://hallboothsmith.com/page/governmental-liability/
https://hallboothsmith.com/page/insurance-coverage/
https://hallboothsmith.com/page/retail-and-hospitality/


11/3/22, 2:25 PM https://hallboothsmith.com/attorney/harry-d-norton-jr/?print-posts=print

https://hallboothsmith.com/attorney/harry-d-norton-jr/?print-posts=print 2/4

Harry earned a Juris Doctorate degree from Seton Hall University School of Law, where he served as the Director of the Legislative
Bureau and received the Seton Hall Law Center Alumni Award. He also completed a Bachelor of Arts degree in government and law
at Lafayette College in Easton, Pennsylvania, where he was the recipient of the Pepper Prize for outstanding leadership and was
named to the Dean’s List.

Harry is an avid golfer, and has been a member of the Hackensack Golf Club for more than 25 years, a member of the Marsh Creek
Country Club in St. Augustine, Florida, for more than 20 years, a member of the Trenton Country Club for more than a decade, and
an overseas member of the County Sligo Golf Club at Rosses Point in Ireland.

EXPERIENCE
Harry is sought after by both courts and law firms for his skills as an arbitrator and mediator. Harry also has more than 40 years of
experience representing clients in a wide range of insurance litigation, liability matters, mediation, arbitration and appeals. He works
closely with each client to ensure their legal strategy is aligned with their long-term business goals, and to defend their rights during
litigation and at trial. He also handles appeals, where he helps clients preserve a hard-won victory or overturn an unfavorable
outcome.

ADMITTED

New Jersey state courts
New York state courts
U.S. District Court for the District of New Jersey
U.S. Court of Appeals for the Third Circuit
Supreme Court of the United States

EDUCATION

J.D., Seton Hall University School of Law
B.A., Lafayette College

PUBLICATIONS

“Litigating the Uninsured and Underinsured Motorist Claim,” Published by National Business Institute, October 2012.
“Settling Uninsured and Underinsured Motorist Claim,” Published by National Business Institute, March 2010.
“Getting the Best Settlement in Auto Injury Cases,” Published by the National Business Institute, September 2009.
“Uninsured and Underinsured Motorist Law in New Jersey,” by Harry D. Norton, Jr., Esq. and Richard H. Wildstein, Esq.,
Published by National Business Institute, 2001.

MEMBERSHIPS

Volunteer III Member of the Office of Attorney Ethics, Appointed by Supreme Court, 2010-2014
American Bar Association — Litigation Section, Torts and Insurance Law Section, and Municipal Law Section
New Jersey State Bar Association — Co-Chair, Automobile Litigation and No Fault Committee, 2021-2022; Member, Insurance
Defense Committee, 2022-2023
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Presentations

“New Jersey Personal Injury Litigation, Secrets Only the Top Attorneys Know: Advanced Voir Dire and Jury Selection
Techniques,” National Business Institute, October 2022
New Jersey State Bar Association 2022 DWI Institute Panelist
"Hot Topics in Insurance," New Jersey State Bar Association Annual Meeting and Convention, May 2022
"Municipal Court Practice 101," New Jersey State Bar Association Annual Meeting and Convention, May 2022
"New Jersey Insurance Fair Conduct Act- A look at the new law, bad faith and the future for auto injury cases," NJSBA
Automobile Litigation and No-Fault Special Committee CLE, March 2022
"Insurance Law Update: Special Considerations Concerning the New Jersey Tort Claims Act with respect to Public Property,”
Mercer County Bar Association “Xtreme CLE” seminar, October 2021.
“Staying on Your Feet in Slip and Fall Cases,” Panelist at New Jersey State Bar Association CLE, September 2021.
"The Basics of Representing Individuals Charged with Driving Under the Influence in Municipal Court," Panelist at New Jersey
State Bar Association CLE, September 2021.
“Federal Civil Practice,” Co-Presented with Judge Douglas E. Arpert, U.S.M.J., NJDA Speaker at Annual Meeting, June, 2021.
“Municipal Court Practice — A View from the Bench,” Bergen County Bar Association, September 2019.
“DWI Institute 2019,” Participant in presentation at New Jersey State Bar Association Headquarters, August 2019.
“Municipal Court Practice,” Panelist at New Jersey State Bar Association Annual Meeting, 2019.
“Municipal Court Practice,” Panelist at New Jersey State Bar Association Annual Meeting, 2018.
“2017 Civil Case Law Update,” Speaker at New Jersey Defense Association Annual Meeting in Hershey, Pennsylvania, June
2017.
“Hot Tips Seminar,” Speaker at Passaic County Bar Association, April 2017.
“Auto Injuries: Advanced Plaintiff Strategies,” Speaker at National Business Institute, April 2017.
“Civil Reservation of Rights: Application of Maida v. Kuskin in Personal Injury Actions,” Speaker at CLE Seminar, New
Brunswick, New Jersey, August 2016.
“DWI Institute,” Participant in conference at New Jersey State Bar Association Headquarters New Brunswick, New Jersey,
August 2016.
“Auto Injury Litigation from Start to Finish,” Speaker at National Business Institute, July 2016.
“Introduction to Motion Practice and Trial Techniques in Municipal Court,” Speaker at New Jersey State Bar Association
Annual Meeting Atlantic City, New Jersey, May 2016.
“Wrongful Death Litigation: Start to Finish,” Speaker at National Business Institute, December 2015.
“Municipal Court Practice — A View from the Bench,” Panelist at meeting of the Bergen County Bar Association, December
2015.
“DWI Arrests,” Panelist at the Mid-Year State Bar Association Meeting New Orleans, Louisiana, November 2015.
“DWI Institute,” Participant at conference at New Jersey State Bar Association Headquarters New Brunswick, New Jersey,
August 2015.
“Hot Tips in Civil Litigation,” Speaker at the Institute for Continuing Education at New Jersey State Bar Association
Headquarters in New Brunswick, New Jersey, September 2014.
“Municipal Court 101 — Trying Cases in Municipal Court: The Basics,” Speaker at the New Jersey State Bar Association
Annual Meeting Atlantic City, New Jersey, May 2014.

Bergen County Bar Association — Chairman, Judicial Section Committee; Member, Law Day Committee; Coordinator, Mock Trial
Competition; Member, Municipal Court Committee
Passaic County Bar Association — Member, Supreme Court of New Jersey District XI Ethics Committee, 1997-2000; Vice Chair,
1998-1999; Chair, 1999-2000; Trustee, 2017-2020; Chair, Bench Bar Liaison Committee
New Jersey Institute of Local Government Attorneys, Trustee
New Jersey Defense Association, Member
Defense Research Institute, Member

Recognitions

Passaic County Bar Association Distinguished Practitioner
Bergen County Bar Foundation, Lawyer Achievement Award
New Jersey Super Lawyers ®, 2012-Present
Martindale-Hubbell, AV Preeminent Peer Review Rating
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Thomas P. Scrivo
Managing Partner

(973) 559-9900

tscrivo@oslaw.com

Thomas Scrivo is an accomplished trial lawyer and a trusted advisor to businesses, governmental

entities, and individuals.

Mr. Scrivo is certi�ed by the Supreme Court of New Jersey as a Civil Trial Attorney and has been

included in New Jersey Super Lawyers “Top 100” List , a Thomson Reuters business. In 2016 and 2017,

he was listed as No. 16 in the NJBIZ Power 100: the 100 most powerful people in New Jersey and No. 15

(2016) and No. 35 (2017) in the PolitickerNJ Power List.  He previously served as Managing Partner of

the Newark, New Jersey Of�ce of an Am Law 200 �rm and Co-Chair of that �rm’s Commercial

Litigation Practice Group.

Mr. Scrivo served as Chief Counsel to Governor Chris Christie from 2015 to 2017. He was responsible for

leading the Governor's legislative initiatives, supervising gubernatorial appointments, and overseeing

New Jersey’s Executive Branch, including all state departments and authorities.

Mr. Scrivo has also served as Chair of the New Jersey Economic Development Authority, an

independent state agency that provides �nancing and tax incentives to New Jersey businesses to

retain and grow jobs and revitalize communities through redevelopment initiatives.

He has extensive experience in a diverse range of practice areas, including complex commercial and

business litigation, labor and employment law, internal investigations, land use and zoning, local

government and redevelopment law, construction litigation, healthcare, estates and trusts litigation,

professional liability litigation, patent, copyright, trademark infringement and anti-trust litigation,

toxic tort and product liability litigation, class actions, and securities litigation. He regularly appears

before the state and federal trial and appellate courts and arbitration tribunals throughout New

Jersey and New York. He has argued before the New Jersey Supreme Court on several occasions.

Mr. Scrivo represents employers’ interests in employment discrimination claims involving race, sex,

religion, age, handicap, and sexual orientation. He regularly handles wrongful discharge, retaliation,

tel:(973) 559-9900
mailto:tscrivo@oslaw.com
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breach of contract, whistleblowing, and related claims and has litigated many cases involving the

enforcement of restrictive covenants in employment agreements. He provides counseling to clients

on all aspects of the employment relationship, including general employment advice and counseling,

preparing employee manuals and handbooks, and conducting internal investigations. He also

provides management and employee training. He has a traditional labor practice in the public and

private sectors, representing management as principal spokesperson and counsel to chief

negotiators.

Mr. Scrivo has vast experience in the public sector, having served as municipal attorney to several

New Jersey municipalities and as special counsel to governmental entities in a wide array of litigated

matters, including real estate, labor and employment, construction litigation, civil rights litigation,

public bidding and contracts, and redevelopment law. He also has extensive experience representing

applicants and developers in matters before land use boards throughout New Jersey.  He is the

author of the New Jersey Local Government Deskbook, a leading government treatise updated

annually.

Mr. Scrivo recently served as the Chair of the New Jersey State Bar Association’s prestigious Judicial

and Prosecutorial Appointments Committee (JPAC), which conducts con�dential reviews of all

judicial and county prosecutor candidates and advises the Governor whether the candidates are

quali�ed for of�ce. He is a past President of the Essex County Bar Association, former Trustee of the

New Jersey State Bar Association, and current Trustee of the Association of the Federal Bar of the

State of New Jersey. He recently served as an adjunct professor at Seton Hall University School of Law,

where he taught State and Local Government. He has served as a member of the New Jersey

Supreme Court’s District V-B Ethics Committee. He is a frequent lecturer, speaking on many topics,

including attorney ethics. Chief Justice Stuart Rabner appointed Mr. Scrivo as Vice-Chair of the

Supreme Court of New Jersey’s Working Group on Ethical Issues Involving Metadata in Electronic

Documents. He currently serves as a member of the Board of Trustees of Sacred Heart University,

Fair�eld, CT.  Mr. Scrivo previously served on the Essex County College Board of Trustees for �fteen

years. He has also served as Chair of the Essex County Heart Walk, which raised more than $500,000

for the American Heart Association.

Matters

Successfully represented real estate brokerage �rm against national mortgage bank in

arbitration involving claims for breach of contract and breach of the implied covenant of good

faith and fair dealing. (American Arbitration Association, New Jersey)

Represented employee-recruiting �rm against former employee for enforcement of restrictive

covenant. Obtained permanent injunction. (Superior Court of New Jersey, Morris County,

Chancery Division, General Equity Part)

Obtained preliminary injunction on behalf of multiple listing service with more than 2000

members against competing multiple listing service and four real estate brokerage �rms for

violation of the New Jersey Anti-trust laws and breach of the implied covenant of good faith and

fair dealing. (Superior Court of New Jersey, Bergen County, Chancery Division, General Equity

Part)

Represented former owner of advertising agency against national ad agency in eleven-day trial

involving claims of breach of asset purchase agreement and breach of the implied covenant of

good faith and fair dealing. (Superior Court of New Jersey, Somerset County, Law Division)
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Represented candidates for New Jersey State Senate and General Assembly in action to require

County Clerk to re-draw ballot positions. (Superior Court of New Jersey, Appellate Division, on

appeal from Bergen County, Law Division)

Successfully represented contractor for alleged failure to pay prevailing wages in multi-day

administrative law trial. (New Jersey Of�ce of Administrative Law)

Obtained preliminary injunction on behalf of Board of Realtors comprised of approximately 1000

members against competing Board of Realtors and real estate brokerage �rms for violation of

the New Jersey Anti-trust laws. (Superior Court of New Jersey, Ocean County, Law Division)

Represented partner against national accounting �rm in eight-day arbitration hearing involving

partnership dispute. (American Arbitration Association, New York, New York)

Successfully represented owner against general contractor in arbitration involving claims of

construction defects arising out of construction of warehouse. (American Arbitration Association,

New Jersey)

Lead counsel in ten-day jury trial in employment case involving claims of sexual harassment.

(Supreme Court of New York, New York County)

Co-lead counsel for Fortune 50 pharmaceutical company in four-week jury trial defending

whistleblower claim, resulting in dismissal of all claims. (Superior Court of New Jersey, Mercer

County, Law Division)

Represented minority shareholder in six-day bench trial involving claims under the New Jersey

Oppressed Minority Shareholders Act, and for breach of contract, and breach of the implied

covenant of good faith and fair dealing. (Superior Court of New Jersey, Bergen County, Chancery

Division, General Equity Part)

Miskowitz v. Union County Utilities Auth., 336 N.J. Super. 183 (App. Div. 2001).

Muir�eld Const. Co. v. Essex County Improvement Auth., 336 N.J. Super. 126 (App. Div. 2000).

Princeton Ins. Co. v. Chunmuang, 151 N.J. 80, 60 A.L.R.5th 861 (1997).

Princeton Ins. Co. v. 349 Associates, L.L.C., 147 N.J. 337 (1997).

Kerr v. Able Sanitary and Environmental Services, Inc., 295 N.J. Super. 147 (App. Div. 1996).

Communications Workers of America, AFL-CIO, Locals 1040 and 1081 v. Tref�nger, 291 N.J. Super.

336 (Law Div. 1996).

Peck v. Newark Morning Ledger Co., 344 N.J. Super. 169 (App. Div. 2001).

In re Special Police Of�cers, 354 N.J. Super. 269 (App. Div. 2002).

Mountain View Crossing Investors, LLC. v. Township of Wayne, 21 N.J. Tax 481 (App. Div. 2004).

Rumana v. County of Passaic, 397 N.J. Super. 157 (App. Div. 2007).

Romagnola v. Gillespie, Inc., 194 N.J. 596 (2008).

Waste Management of New Jersey, et al. v. Morris County Municipal Utilities Authority, et al., 433

N.J. Super. 455, 80 A. 3d 1169 (App. Div. 2013).

Kathleen A. Donovan, County Executive of Bergen County v. Bergen County Board of Chosen

Freeholders, 436 N.J. Super. 91 (Law Div. 2012), aff’d, 436 N.J. Super. 1 (App. Div. 2014).

62-64 Main St., L.L.C. v. Mayor & Council of City of Hackensack, 221 N.J. 129 (2015)

Honors & Awards

Listed in Best Lawyers in America® (2015, 2020-2023) in Commercial Litigation and Litigation -

Labor and Employment (2022-2023)

Listed in New Jersey Super Lawyers® (2005-2015, 2018-2022) in Business Litigation and State,

Local & Municipal; Top 100 (2015, 2022) (conferred by Thomson Reuters)

Recipient, Distinguished Graduate Award, Seton Hall University School of Law (2018)
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Certi�ed Civil Trial Attorney, Supreme Court of New Jersey

Named, One of New Jersey’s “Top 40 Lawyers under 40” conferred by the New Jersey Law Journal

Recipient, Achievement Award, Peter W. Rodino, Jr. Law Society, Seton Hall University School of

Law

Memberships & Af�liations

American Bar Association

New Jersey State Bar Association, Chair, Judicial and Prosecutorial Appointments Committee;

Trustee (2012–2015)

Association of the Federal Bar of the State of New Jersey, Trustee (2018 - present)

New Jersey Economic Development Authority, Chair (2017-2018)

Trial Attorneys of New Jersey

American Bar Foundation, Life Fellow

New Jersey Legislature, Vice Chair, Joint Legislative Committee on Ethical Standards (2022-

present)

Government Service

Chair, New Jersey Economic Development Authority (2017-2018)

Chief Counsel to Governor Chris Christie of New Jersey (2015-2017)

Vice Chair, Essex County College Board of Trustees (2001-2015)

Practices

Appellate

Business Divorce

Commercial Litigation

Crisis Management

Labor & Employment

Land Use & Redevelopment

Litigation

Professional Liability

Regulatory & Compliance

Trusts & Estates

White Collar Criminal Defense & Government Investigations

Industries

Consumer & Retail

Financial Services

Food, Beverage, and Hospitality

Government

Healthcare

Private Client Services

Real Estate

Education

Seton Hall University School of Law, J.D.

Fair�eld University, B.S.

https://www.oslaw.com/services/practices/appellate
https://www.oslaw.com/services/practices/business-divorce
https://www.oslaw.com/services/practices/commercial-litigation
https://www.oslaw.com/services/practices/crisis-management
https://www.oslaw.com/services/practices/labor-employment
https://www.oslaw.com/services/practices/land-use-redevelopment
https://www.oslaw.com/services/practices/litigation
https://www.oslaw.com/services/practices/professional-liability
https://www.oslaw.com/services/practices/regulatory-compliance
https://www.oslaw.com/services/practices/trusts-estates
https://www.oslaw.com/services/practices/white-collar-criminal-defense-government-investigations
https://www.oslaw.com/services/industries/consumer-retail
https://www.oslaw.com/services/industries/financial-services
https://www.oslaw.com/services/industries/food-beverage-and-hospitality
https://www.oslaw.com/services/industries/government
https://www.oslaw.com/services/industries/healthcare
https://www.oslaw.com/services/industries/private-client-services
https://www.oslaw.com/services/industries/real-estate
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Admissions

New Jersey

New York

U.S. District Court, District of New Jersey

U.S. District Court, Southern District of New York

U.S. District Court, Eastern District of New York

U.S. Court of Appeals, Third Circuit

Supreme Court of the United States
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